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OECD: Veröffentlichung von zwei Dokumenten zum Tax Certainty Process 

zu Amount A 

Die OECD hat am 27.05.2022 zwei Entwürfe zu Amount A, im Rahmen von Säu-

le 1, veröffentlicht.  Zu beiden Dokumenten lädt die OECD die interessierte Öf-

fentlichkeit ein, Stellungnahmen abzugeben. In einem Entwurf („Tax Certainty for 

issues related to Amount A“) stellt das OECD/G20 Inclusive Framework on BEPS 

die Vorschriften für das Tax Certainty-Verfahren vor. In dem anderen Entwurf  

(„A Tax Certainty Framework for Amount A“) sind die einzelnen Prozessschritte 

sowie Funktionsweisen dargestellt.  

Das Tax Certainty-Verfahren wird aus einem verbindlichen Streitbeilegungsme-

chanismus bestehen, der den Steuerpflichtigen für jede Art von steuerlichen 

Streitfällen zur Verfügung stehen soll. Ziel ist u.a., die Funktionsfähigkeit der Vor-

schriften zu Säule 1 in einem bürokratiearmen Verfahren zu ermöglichen, um 

insbesondere die zwischenstaatliche Koordination der Finanzverwaltungen un-

tereinander und zu den Steuerpflichtigen zu regeln. Hierdurch soll verhindert 

werden, dass in den Anwendungsbereich fallende Unternehmen gleiche Verfah-

rensschritte in mehreren Staaten durchführen müssen oder (Auslegungs-) Kon-

flikte zwischen den Steuerbehörden zu einer administrativen Belastung oder zu 

Doppelbesteuerung führen. 

Die OECD bittet um Anmerkungen insbesondere zur Schwerpunktlegung des Tax 

Certainty-Verfahrens sowie um Hinweise zu möglichen Schwachpunkten. 

 

BMF: Arbeitgeberzuschüsse für den öffentlichen Personennahverkehr wäh-

rend der Gültigkeitsdauer des sog. 9-Euro-Tickets 

In der Zeit vom 01.06.2022 bis um 31.08.2022 kann der ÖPNV deutschlandweit 

zu einem Preis von 9 Euro je Kalendermonat genutzt werden (sog. 9-Euro-

Ticket). 

Zuschüsse des Arbeitgebers zu den Aufwendungen des Mitarbeiters für Fahrten 

im ÖPNV sind nach § 3 Nr. 15 EStG steuerfrei, wenn sie zusätzlich zum ohnehin 

geschuldeten Arbeitslohn gewährt werden. Dies gilt sowohl für Fahrten zwischen 

Wohnung und erster Tätigkeitsstätte als auch für sonstige private Fahrten. Die 

steuerfreien Zuschüsse werden allerdings (auch bei ausschließlicher Nutzung zu 

privaten Fahrten) auf die Entfernungspauschale angerechnet und müssen des-

halb in der Lohnsteuerbescheinigung bescheinigt werden.  

Alternativ kann der Arbeitgeber die Zuschüsse mit einem Steuersatz von 25 % 

pauschal versteuern (§ 40 Abs. 2 Satz 2 Nr. 2 EStG). In diesem Fall unterbleibt 

die Anrechnung auf die Entfernungspauschale, so dass auch eine Bescheinigung 

in der Lohnsteuerbescheinigung nicht erforderlich ist. Die Pauschalierung kann 

auch in Gehaltsumwandlungsfällen angewendet werden.  

Mit BMF-Schreiben vom 30.05.2022 stellt die Finanzverwaltung zur Anwendung 

des § 3 Nr. 15 EStG für das 9-Euro-Ticket klar, dass die Arbeitgeberzuschüsse 

nur in Höhe der tatsächlichen Aufwendungen des Mitarbeiters steuerfrei sind. 

Aus Vereinfachungsgründen wird aber eine Jahresbetrachtung zugelassen, so 
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dass die Steuerfreiheit der Arbeitgeberzuschüsse für die Monate Juni, Juli und 

August 2022 auch erhalten bleibt, wenn diese in diesem Monaten die Aufwen-

dungen des Mitarbeiters zwar übersteigen, auf das Jahr gesehen aber die tat-

sächlichen Aufwendungen des Mitarbeiters nicht überschritten werden.  

Unseres Erachtens sind diese Grundsätze auf die Pauschalversteuerung mit 

25 % entsprechend anzuwenden.  

Relevant ist dies z.B. in Fällen, in denen der Arbeitgeber nicht die gesamten Auf-

wendungen des Mitarbeiters erstattet, sondern nur einen Zuschuss zu den Kos-

ten der Fahrkarten leistet. 

 

Oberste Finanzbehörden der Länder: Gleich lautende Erlasse zur Anwen-

dung des § 1 Abs. 2a und Abs. 2b GrEStG 

Im Zusammenhang mit der Neureglung der Besteuerung sog. Share deals im 

Grunderwerbsteuerrecht zum 01.07.2021 hat sich die Finanzverwaltung nun in 

mit Spannung erwarteten gleich lautenden Ländererlassen vom 10.05.2022 zu 

§ 1 Abs. 2b GrEStG (Besteuerung von Anteilseignerwechseln bei Kapitalgesell-

schaften) geäußert. Da sich diese gleich lautenden Ländererlasse stark am Wort-

laut der gleich lautenden Ländererlasse zu § 1 Abs. 2a GrEStG (Besteuerung von 

Anteilseignerwechseln bei Personengesellschaften) orientieren, wurden auch 

diese unter gleichem Datum aktualisiert.  

Wesentliche Regelungen bzw. Änderungen: 

 Signing/Closing werden grunderwerbsteuerlich als zwei Maßnahmen behan-

delt, die jedoch über eine Jahresfrist im Veranlagungsweg miteinander ver-

knüpft werden (Ziffer 8.1 ff Erlasse zu § 1 Abs. 2b GrEStG). Bei endgültiger 

Festsetzung des Besteuerung nach dem dinglichen Vollzugsgeschäft gem. § 1 

Abs. 2b GrEStG ist eine Festsetzung nach § 1 Abs. 3 GrEStG  für den Signing 

Zeitpunkt (schuldrechtliches Geschäft) aufzuheben, soweit bereits erlassen 

und grundstücksidentisch.  

Keine Erleichterungen gab es insoweit im Rahmen der Anzeigepflichten. Bei-

de Vorgänge sind beim jeweils zuständigen Finanzamt frist- und formgemäß 

anzuzeigen.  

Da sich die gleich lautenden Erlasse zu § 1 Abs. 2b GrEStG nur auf Zeiträume 

nach dem 30.06.2021 beziehen, enthalten die Erlasse konsequenterweise 

auch keine Aussage zur Behandlung von Anteilsübertragungen, bei denen das 

Signing vor Ablauf des 30.06.2021 und das Closing nach dem 01.07.2021 er-

folgt ist.  

 Die sog. „Ewigkeitsklausel“ (keine Möglichkeit für mittelbar beteiligte Kapital-

gesellschaften zur Erlangung des Altgesellschafterstatus nur durch Zeitablauf) 

wurde in den Erlassen zu § 1 Abs. 2a GrEStG gestrichen und konsequenter-

weise auch nicht in den Erlass zu § 1 Abs. 2b GrEStG übernommen. Auch 

nach der Finanzverwaltung gilt jetzt wieder die gesetzliche Frist von 5 Jahren 
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(§ 1 Abs. 2a GrEStG bis 30.06.2021) bzw. 10 Jahren ab 01.07.2021 in allen 

offenen Fällen des § 1 Abs. 2a bzw. Abs. 2b GrEStG. 

 Die Regelungen zum Formwechsel wurden grundlegend verändert. Künftig 

finden Gesellschafterwechsel an der formwechselnden Gesellschaft unter be-

stimmten Voraussetzung auch nach dem Formwechsel in eine Kapitel- bzw. 

Personengesellschaft weiterhin Berücksichtigung als Zählerwerbe. 

 Kettenverkürzungen: Anders als erhofft, wird im Rahmen von Beteiligungs-

kettenverkürzungen das Einrücken in die unmittelbare Gesellschafterstellung 

auch bei grundbesitzenden Kapitalgesellschaften nicht steuerfrei gestellt. Der 

Erhalt der Altgesellschaftereigenschaft und damit die Steuerfreiheit einer 

Kettenverkürzung bleibt auch bei § 1 Abs. 2b GrEStG auf Fälle einer mittelba-

ren Verkürzung der Beteiligungskette mit mindestens 90 % Beteiligungsquote 

beschränkt. 

 Grundstückszurechnung bei Umhängung von Beteiligungsketten: Ein 

Grundstück gehört der Kapital- oder Personengesellschaft, wenn es im Zeit-

punkt der Steuerentstehung aufgrund eines unter § 1 Abs. 1, 2, 3 oder 3a 

GrEStG fallenden Erwerbsvorgangs der Gesellschaft grunderwerbsteuerrecht-

lich zuzurechnen ist.  

Bei der Übertragung von Beteiligungsketten besteht daher das Risiko der Mehr-

fachbesteuerung von Grundbesitz auf verschiedenen Beteiligungsebenen durch 

mehrfache Zurechnung. Eine Aussage zur Problematik einer Übermaßbesteue-

rung findet sich in beiden Erlassen nicht, sondern bleibt ggfs. einer gesonderten 

Anweisung nach Ergehen von Entscheidungen in den beim BFH anhängigen Ver-

fahren (II R 44/18, II R 33/20) vorbehalten. 

 

BFH: Ausschluss oder Beschränkung des nationalen Besteuerungsrechts 

ist kein ungeschriebenes Tatbestandsmerkmal des § 6 Abs. 1 Satz 2 Nr. 1 

AStG 

Die Vorschrift zur „Wegzugsbesteuerung“ bei unentgeltlichen Anteilsübertragun-

gen auf im Ausland ansässige Steuerpflichtige ist nicht einschränkend dahinge-

hend auszulegen, dass das Recht Deutschlands zur Besteuerung der in den un-

entgeltlich übertragenen Anteilen ruhenden stillen Reserven ausgeschlossen  

oder beschränkt werden müsste. Das hat der BFH mit Urteil vom 08.12.2021  

(I R 30/19) entschieden. 

Ein Vater übertrug auf seinen in den USA ansässigen Sohn einen Anteil an einer 

deutschen GmbH, deren Vermögen überwiegend aus im Inland belegenem 

Grundvermögen bestand. Zeitnah übertrug er auch Anteile auf seine Ehefrau.  

Das Finanzamt und das Finanzgericht behandelten die Übertragungen als teil-

entgeltliche Erwerbe. Für den unentgeltlichen Teil der Übertragung auf den Sohn 

waren sie der Auffassung, die Voraussetzungen für eine „Wegzugsbesteuerung“ 

seien erfüllt. Daran ändere auch der Umstand nichts, dass die abkommensrecht-

liche Besteuerungsrecht durch die Art. 13 Abs. 4 des OECD-MustAbk nachgebil-
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dete sog. Immobilienklausel des Art. 13 Abs. 2 Buchst. b DBA-USA in Deutsch-

land verblieb. 

Dies hat der BFH jetzt bestätigt und ausgeführt, der Gesetzgeber habe keinen 

Zweifel daran gelassen, dass er trotz der Reform des Außensteuergesetzes auch 

weiterhin Fälle in die „Wegzugsbesteuerung“ habe einbeziehen wollen, in denen 

es nicht zu einem Ausschluss oder einer Beschränkung des deutschen Besteue-

rungsrechts an Veräußerungsgewinnen komme. Eine entsprechende einengende 

Auslegung sei auch nicht aus verfassungsrechtlicher Sicht geboten, denn es ha-

be im Streitfall die den sofortigen Besteuerungszugriff rechtfertigende abstrakte 

Gefahr bestanden, dass die GmbH – etwa durch Umschichtung ihres Vermögens 

– ihren Charakter als Immobiliengesellschaft verlieren könnte, ohne dass hieran 

eine Besteuerung in Deutschland geknüpft wäre. Eine Berufung auf die Kapital-

verkehrsfreiheit scheide aus, da sich bezogen auf Schenkungen seit dem maß-

gebenden Stichtag (31.12.1993) keine wesentliche Änderung der Rechtslage er-

geben habe. 

 

BFH: Entstehung der Umsatzsteuer bei Ratenzahlungen 

Mit seinem Urteil vom 01.02.2022 (V R 37/21 (V R 16/19)) hat der BFH klarge-

stellt, wann und in welcher Höhe bei einmalig und somit nicht zeitraumbezogen 

erbrachten Dienstleistungen die Umsatzsteuer entstehen soll.  

Streitgegenstand sind im Jahr 2012 erbrachte Vermittlungsleistungen, für die eine 

Gegenleistung in Höhe von 1.000.000 € vereinbart war. Das Honorar sollte in fünf 

gleichen, jährlich fällig werdenden Teilbeträgen – beginnend zum 30.06.2013 – 

gezahlt werden. Während das Finanzamt den vollen Honorarbetrag im Jahr der 

Leistungserbringung (2012) der Besteuerung unterwerfen wollte, war streitge-

genständlich, ob in diesem Falle die Umsatzsteuer mit Ausführung der Leistung 

tatsächlich bereits auf die Vergütung in voller Höhe oder lediglich anteilig, und 

zwar erst im Zeitpunkt der jeweiligen Zahlung der vereinbarten Teilbeträge in den 

Folgejahren entsteht bzw. ob bei Annahme einer sofortigen Steuerentstehung auf 

die volle Vergütung für die befristeten Entgelte, d.h. die noch nicht fälligen Teilbe-

träge von einer Uneinbringlichkeit gem. § 17 Abs. 2 UStG auszugehen sei. 

Die Entscheidung ergeht im Gleichklang mit den vom EuGH, anlässlich des vor-

geschalteten Vorlageverfahrens durch den BFH, getroffenen Aussagen (vgl. TAX 

WEEKLY # 35/2021). 

Der BFH stellt klar, dass bei Vorliegen einer Ratenzahlungsvereinbarung die 

Nichtbezahlung der noch nicht fälligen Teilbeträge der Vergütung gerade nicht als 

Fall der Uneinbringlichkeit einzustufen sei und es deshalb nicht zu einer Minde-

rung der Steuerbemessungsgrundlage kommen könne. Folglich begründe die 

Vereinbarung einer Ratenzahlung somit per se noch keine Uneinbringlichkeit im 

Sinne des § 17 UStG.  

Für die Auslegung von § 13 Abs. 1 Nr. 1 Buchst. a Satz 1 UStG zur Steuerent-

stehung ergebe sich nach Auffassung des BFH daher, dass die Sollbesteuerung 

auch nicht auf bereits fällige Entgeltansprüche beschränkt sei – die ggf. daraus 
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resultierende Vorfinanzierung der Umsatzsteuer durch den Steuerpflichtigen sei 

insoweit unbeachtlich. 

Die im Revisionsverfahren von der Klägerin vertretene Auffassung, ihre Vermitt-

lungsleistung seien tatsächlich als Teilleistungen im Sinne des Umsatzsteuerge-

setzes, vgl. § 13 Abs. 1 Nr. 1 Buchst. a) Satz 2 UStG anzusehen, verwies der 

BFH zur weiteren Sachverhaltsaufklärung an das Finanzgericht zurück. Hierdurch 

könnte sich im Streitfall eine gestaffelte Steuerentstehung in Abhängigkeit der 

Zeitpunkte der Ausführung der einzelnen Teilleistungen ergeben, vgl. § 13 Abs. 1 

Nr. 1 Buchst. a) Satz 3 UStG. In diesem Zusammenhang führt der BFH jedoch 

aus, dass der Begriff der Teilleistung eine kontinuierliche bzw. wiederkehrende 

Erbringung einer Leistung voraussetze. Sollte es hingegen bei einer einmalig 

ausgeführten Leistung lediglich zu ratierlichen Zahlungen kommen, so erfülle dies 

bereits tatbestandlich nicht die Voraussetzungen einer Teilleistung. 

Der BFH trifft seine Entscheidung auf Basis der geltenden Gesetzeslage. Ange-

sichts der möglichen Vorfinanzierung von Umsatzsteuerbeträgen durch den 

Steuerpflichtigen verweist der BFH auf den Gesetzgeber, welcher ggf. die Aus-

gestaltung der Steuerentstehung – im Rahmen der unionsrechtlichen Vorgaben – 

abweichend festlegen könne. 

Hingegen hatte der BFH den Aspekt der Vorfinanzierung in der Vergangenheit 

durchaus als maßgeblich erachtet und so, hinsichtlich der in der Baubranche üb-

lichen Sicherungseinbehalte bei Gewährleistungsansprüchen, eine (vorläufig) 

steuermindernde Uneinbringlichkeit dieser Beträge angenommen (V R 31/12). Ob 

der BFH an diesem Verständnis zukünftig festhalten wird, wurde in der vorliegen-

den Entscheidung ausdrücklich offengelassen. 

 

BFH: EuGH-Vorlage zur Unternehmereigenschaft von juristischen Personen 

des öffentlichen Rechts 

Mit Vorlagebeschluss vom 15.12.2021 (XI R 30/19) hat der BFH den EuGH zur 

Klärung zweier Fragen im Hinblick auf die Unternehmereigenschaft von juristi-

scher Personen des öffentlichen Rechts angerufen. 

Im Streitfall betreibt die Klägerin, eine Gemeinde, u.a. einen Kurpark, ein Kurhaus 

und sonstige Anlagen und Wege. Im Rahmen der Umsatzsteuererklärungen für 

die Streitjahre 2009 bis 2012 sah die Klägerin die Kurtaxe als Entgelt für eine 

umsatzsteuerpflichtige Tätigkeit (Kurbetrieb) an und begehrte den Vorsteuerab-

zug aus allen Eingangsleistungen, die mit dem Fremdenverkehr zusammenhin-

gen. Das Finanzamt ging auch davon aus, dass die Klägerin als Unternehmerin 

eine wirtschaftliche Tätigkeit ausgeübt habe, verwehrte aber u.a. Vorsteuerbeträ-

ge, die nicht mit dem Kurbetrieb im Zusammenhang standen bzw. die auf andere 

Einrichtungen außerhalb des Kurparks entfielen. 

Im Zuge der Revision hatte der BFH nunmehr über das Recht und den Umfang 

des Vorsteuerabzugs der Gemeinde zu entscheiden. Allerdings sah der BFH Klä-

rungsbedarf hinsichtlich der unternehmerischen Tätigkeit der Gemeinde und legte 

dem EuGH die nachstehenden Fragen zur Vorabentscheidung vor. 
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Erbringt eine Gemeinde eine entgeltliche Leistung, wenn sie von den Kurgästen 

für die Bereitstellung von Kureinrichtungen (z.B. Kurpark, Kurhaus) eine Kurtaxe 

erhebt, auch wenn diese Angebote für andere – nicht kurtaxepflichtigen – Perso-

nen frei zugänglich sind? 

Bei isolierter Betrachtung des Rechtsverhältnisses zwischen der Gemeinde und 

den Kurgästen könnten die Zahlungen sehr wohl die Gegenleistung für die Mög-

lichkeit zur Nutzung der Kureinrichtungen darstellen. Andererseits können auch 

nicht kurtaxepflichtige Personen, sozusagen die Allgemeinheit, diese Anlagen 

ebenfalls nutzen. Der BFH fragt sich, ob bei einer solchen Betrachtung der zah-

lende Kurgast dann überhaupt einen, über die der Allgemeinheit gewährte Nut-

zungsmöglichkeit hinausgehenden, verbrauchsfähigen, konkreten Vorteil erhält. 

Sollte dies nicht der Fall sein, wäre ein umsatzsteuerrechtlicher Leistungsaus-

tausch an den zahlenden Kurgast zu verneinen. 

Mit seiner zweiten Frage zielt der BFH sodann auf die Regelungen des § 2a 

Abs. 3 UStG a.F. bzw. § 2b UStG ab: Hiernach werden juristische Person des öf-

fentlichen Rechts nicht als Unternehmer behandelt, obwohl sie bei Ausübung der 

ihnen im Rahmen der öffentlichen Gewalt obliegenden Tätigkeiten entgeltliche 

Leistungen im umsatzsteuerrechtlichen Sinne erbringen, sofern ihre Behandlung 

als Nichtsteuerpflichtige nicht zu größeren Wettbewerbsverzerrungen führt. Für 

den BFH stellt sich die Frage, welcher geographische Umfang zur Identifikation 

von Wettbewerbern und Wettbewerbsverzerrungen heranzuziehen sei, z.B. be-

grenzt auf die jeweilige Gemeinde oder gar ausgedehnt auch Nachbargemeinde 

bzw. andere Bundesländer. 

Die zweite Vorlagefrage des BFH geht von ihrer Bedeutung über den Bereich der 

Kureinrichtungen hinaus und betrifft das grundlegende Verständnis bzw. die Aus-

legung der Kriterien zur (Nicht-)Besteuerung von juristischen Personen des öf-

fentlichen Rechts.  
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Alle am 27.05.2022 und 02.06.2022 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

VIII R 24/19 16.03.2022 
Nachweis der fast ausschließlichen betrieblichen Nutzung eines PKW bei der Inan-
spruchnahme eines Investitionsabzugsbetrags und einer Sonderabschreibung nach 
§ 7g EStG 

V R 37/21 
(V R 16/19) 

01.02.2022 Steuerentstehung bei Vermittlungsleistungen 

II R 1/20 01.12.2021 Freibeträge bei Zusammentreffen mehrerer Nacherbschaften 

X R 2/21 16.02.2022 Fälligkeitserfordernis bei regelmäßig wiederkehrenden Einnahmen und Ausgaben 

V R 33/18 01.02.2022 
Zur Vorsteuerberichtigung nach § 15a Abs. 1 UStG in den Fällen des § 13b UStG 
a.F. 

X R 2/20 15.12.2021 Aufteilung von Alterseinkünften eines Ruhestandsbeamten des EPA 

XI R 19/18 15.12.2021 
Vom Vorsteuerabzug ausgeschlossener Repräsentationsaufwand eines Pferderenn-
stalls mit Pferdezucht und -handel 

XI R 30/19 15.12.2021 EuGH-Vorlage zum Vorsteuerabzug bei Kureinrichtungen 

I R 30/19 08.12.2021 
Ausschluss oder Beschränkung des nationalen Besteuerungsrechts ist kein unge-
schriebenes Tatbestandsmerkmal des § 6 Abs. 1 Satz 2 Nr. 1 AStG 

 

 

Alle am 27.05.2022 und 02.06.2022 veröffentlichten Entscheidungen des BFH (NV)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

IV B 21/21 14.04.2022 Zur grundsätzlichen Bedeutung bei rückwirkender Änderung der Rechtslage 

II B 25/21 14.03.2022 
Erbschaftsteuer: Höhe eines gesellschaftsvertraglich festgelegten Abfindungsan-
spruchs 

XI B 60/20 25.01.2022 
Kein Verzicht auf die Umsatzsteuerbefreiung einer Grundstückslieferung durch 
nachträgliche notarielle Vertragsergänzung 

X B 137/20 15.02.2022 Akteneinsicht bei Wiederbestellung als Prozessbevollmächtigter 

III R 7/20 02.02.2022 Kindergeld bei fiktiv unbeschränkter Einkommensteuerpflicht eines Elternteils 

https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210090/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210089/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210089/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210088/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210085/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210083/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210084/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210086/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210087/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210082/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250084/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250083/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250082/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250081/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202250080/
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Aktenzeichen Entschei-

dungsdatum 

Stichwort 

III R 48/19 07.10.2021 
Kindergeld; Berücksichtigung eines Kindes nach krankheitsbedingtem Ausbil-
dungsabbruch 

X B 120/18 21.08.2019 Hinweispflicht des FG bei Austausch der Schätzungsmethode 

   

  

 

Alle bis zum 03.06.2022 veröffentlichten Erlasse  

Aktenzeichen Entschei-

dungsdatum 

Stichwort  

IV A 3 - S 
0229/21/10002 :009 

02.06.2022 Anwendung der Mitteilungsverordnung (MV) 

III C 2 - S 
7410/19/10001 :016 

02.06.2022 Umsatzsteuer; Einführung einer Umsatzgrenze durch das JStG 2020 

III C 3 - S 
7329/19/10001 :004 

01.06.2022 Übersicht der Umsatzsteuer-Umrechnungskurse 2022 

IV C 5 - S 
2351/19/10002 :007 

30.05.2022 
Lohnsteuerliche Behandlung ... während der Gültigkeitsdauer des sog. 9-

Euro-Tickets 

III C 2 - S 
7300/19/10002 :002 

25.05.2022 
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Introduction 
Following years of intensive negotiations to update and fundamentally reform international tax rules, 
137 members of the OECD/G20 Inclusive Framework on BEPS (Inclusive Framework) joined the 
Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the 
Economy (the Statement) released in October 2021. The Statement sets out the political agreement on 
the key components of Pillar One and Pillar Two.  


Amount A of Pillar One has been developed as part of the solution for addressing the tax challenges 
arising from the digitalisation of the economy. It introduces a new taxing right over a portion of the profit 
of large and highly profitable enterprises for jurisdictions in which goods or services are supplied or 
consumers are located.  


The Inclusive Framework has mandated the Task Force on the Digital Economy (TFDE) – a subsidiary 
body – to advance the work needed to implement Amount A. In particular, the TFDE has been charged 
with developing the Multilateral Convention (MLC) and its Explanatory Statement as well as the Model 
Rules for Domestic Legislation (Model Rules) and related Commentary through which Amount A will be 
implemented.  


Model Rules 


The Model Rules, once finalised, will reflect the substantive agreement of the members of the Inclusive 
Framework on the functioning of Amount A and will serve as the basis for the substantive provisions 
that will be included in the MLC. The Model Rules are also being developed to provide a template that 
jurisdictions could use as the basis to give effect to the new taxing rights over Amount A in their domestic 
legislation. They will be supported by a commentary. Jurisdictions will be free to adapt these Model 
Rules to reflect their own constitutional law, legal systems, and domestic considerations and practices 
for structure and wording of legislation as required, whilst ensuring implementation is consistent in 
substance with the agreed technical provisions governing the application of the new taxing rights. 


Tax Certainty for Issues Related to Amount A 
Tax certainty is a central element of Amount A and an integral part of establishing a new, stable 
framework for taxing international business income. As reflected in the Statement, Pillar One will include 
the following components to provide tax certainty: 


• In-scope MNEs will benefit from dispute prevention and resolution mechanisms, which will avoid 
double taxation for Amount A, including all issues related to Amount A (e.g. transfer pricing and 
business profits disputes), in a mandatory and binding manner. Disputes on whether issues 
may relate to Amount A will be solved in a mandatory and binding manner, without delaying the 
substantive dispute prevention and resolution mechanism. 


• An elective binding dispute resolution mechanism will be available only for issues related to 
Amount A for developing economies that are eligible for deferral of their BEPS Action 14 peer 
review and have no or low levels of MAP disputes. The eligibility of a jurisdiction for this elective 


Background 



https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm

https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm
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mechanism will be reviewed regularly; jurisdictions found ineligible by a review will remain 
ineligible in all subsequent years. 


In addition, in-scope Groups will also benefit from an innovative Tax Certainty Framework which 
guarantees certainty with respect to all aspects of the new Pillar One rules on Amount A. This framework 
has been included in a separate consultation document (A Tax Certainty Framework for Amount A) 
released concurrently with this document. 


This document contains draft provisions on tax certainty for issues “related to Amount A”. These 
provisions set out a mandatory and binding mechanism that will be used to resolve transfer pricing and 
permanent establishment profit attribution disputes that Competent Authorities are unable to resolve 
through the mutual agreement procedure (MAP) within two years of the presentation of the MAP case 
to the Competent Authorities. The provisions build on the main features of the dispute resolution 
mechanism described in the Report on Pillar One Blueprint and Inclusive Framework jurisdictions’ 
experience with mandatory binding dispute resolution mechanisms, notably Part VI of the Multilateral 
Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (the 
BEPS MLI).  


The draft MLC provisions contained in this note can be summarised as follows: 


• Article [X] is included in the operative text to ensure that Covered Groups have access to the 
mutual agreement procedure and that the tax certainty mechanism for issues related to Amount 
A secures its objective of avoiding the double taxation of Amount A that would otherwise result 
from unresolved transfer pricing and PE profit attribution disputes. 


• Paragraph 1 of Article 19 sets out the scope of the mandatory and binding dispute resolution 
mechanism. The approach to scope is based on a broad understanding of the potential impact 
of transfer pricing and PE profit MAP case resolutions on different profit measures used for 
purposes of Pillar One (i.e. in applying the Pillar One mechanism for the elimination of double 
taxation or the marketing and distribution profits safe harbour). Paragraph 1 does not reflect the 
final or consensus views of Inclusive Framework members. There are different views, for 
example, on whether other types of disputes should be considered “Related Issues”, whether 
the scope definition should include a quantitative materiality threshold, whether reservations 
with respect to scope should be permitted and whether the mechanism should apply in 
circumstances where there is not a bilateral tax treaty between the relevant jurisdictions. 


• Paragraphs 2 to 15 of Article 19 provide the basic structure of the mandatory binding dispute 
resolution mechanism and the timing for different steps in the dispute resolution panel process 
related to requests for a dispute resolution panel and decision by the dispute resolution panel. 


• Paragraph 16 of Article 19 addresses the appointment of dispute resolution panel members. 
This provision is intended solely to illustrate, from a technical perspective, an approach to the 
appointment of dispute resolution panel members and interactions with other elements of the 
dispute resolution panel mechanism. Paragraph 16 does not reflect the final or consensus views 
of Inclusive Framework members; in particular, there are different views on dispute resolution 
panel composition, with some jurisdictions preferring a dispute resolution panel comprising 
solely Competent Authorities and other jurisdictions preferring a dispute resolution panel 
comprising solely independent experts. 


• Paragraphs 17 to 26 of Article 19 relate to the confidentiality of, and communication of 
information with respect to, the dispute resolution panel process. 


• Paragraph 27 of Article 19 provides that the dispute resolution panel process will terminate in 
specific circumstances. 



https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-framework.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-one-blueprint-beba0634-en.htm

https://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm

https://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm
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• Paragraph 28 of Article 19 describes the last-best offer decision-making model used by dispute 
resolution panels, including the timing of its different steps. 


• Paragraph 29 of Article 19 provides Competent Authorities with the possibility to agree on a 
different resolution within a defined time period after a dispute resolution panel decision. 


• Paragraphs 30 to 32 of Article 19 address the costs of the dispute resolution panel process. 
• Paragraphs 33 and 34 of Article 19 describe rules on the interactions with existing mandatory 


binding dispute resolution mechanisms. 
• Article 20 provides an elective binding dispute resolution panel mechanism for certain 


developing countries that reflects the relevant language of the Statement. Article 20 does not 
reflect the final or consensus views of Inclusive Framework members; in particular, there are 
different views on the quantitative MAP case threshold used to determine eligibility to use the 
elective mechanism, on whether the quantitative threshold should include a materiality element, 
on the period over which average MAP case inventories will be calculated and on the frequency 
with which a jurisdiction’s eligibility to use the mechanism will be reviewed.  


While drafted in the form of MLC provisions, the operative text in this document does not constitute draft 
Model Rules as is the case for other public consultations on aspects of Amount A. Instead, once the 
structure and operation of the different elements of these provisions have been consulted on and 
agreed, work will begin to translate parts of the text in this document into Model Rules, into language 
for the MLC, or into other agreements and tools as needed. Explanatory footnotes are included in the 
document to assist public commentators in reviewing the substantive proposal, and to note where 
differing views continue to be held. 


The full Amount A package, including certain key building blocks associated with tax certainty (e.g. 
revised revenue sourcing rules, segmentation, elimination, and the marketing and distribution profits 
safe harbour) have not been released for consultation yet, and it is recognised that this public 
consultation document cannot on its own provide a full picture on the topics for which certainty will be 
provided. The relevant building block consultations are forthcoming, recognising the interactions 
between those building blocks and tax certainty and the value of comments on those interactions. 


Public consultation instructions 
This is a working document released by the OECD Secretariat for the purposes of obtaining input from 
stakeholders. It does not reflect the final views of the Inclusive Framework members. It presents the 
work undertaken to date, which has reached a sufficient level of detail and stability allowing it to be 
suitable for consultation. The TFDE has agreed that this working version can be released on the basis 
that it is without prejudice to the final agreement. As such, while the document is intended to illustrate 
the structure and operation of the tax certainty mechanism for issues related to Amount A, further 
changes may be made to the conceptual framework, as well as then being translated into Model Rules 
format. Thus, the release of this document reflects consensus within the TFDE as a procedural matter 
that public comments should be sought at this time, but does not reflect consensus within the TFDE 
regarding the substance of the document. 


Comments are sought with respect to the rules described in this document. While comments are invited 
on any aspect of the rules, input will be most helpful where it explains the additional guidance that would 
be needed to apply the rules, as well as input on areas where the rules are incomplete or unclear.  


Interested parties are invited to send their comments on this discussion draft no later than 
10 June 2022. These comments will be examined at the following meeting of the TFDE.  
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Comments on this discussion draft should be sent electronically (in Word format) by email to 
tfde@oecd.org and may be addressed to: Tax Treaties, Transfer Pricing and Financial Transactions 
Division OECD/CTPA.   


While this consultation document has been released concurrently with the consultation document on A 
Tax Certainty Framework for Amount A, commentators are asked to submit comments on each 
consultation document separately, and not to combine comments in a single submission. 


Please note that all written comments received will be made publicly available on the OECD website. 
Comments submitted in the name of a collective “grouping” or “coalition”, or by any person submitting 
comments on behalf of another person or group of persons, should identify all enterprises or individuals 
who are members of that collective group, or the person(s) on whose behalf the commentator(s) are 
acting. 


 



mailto:tfde@oecd.org

https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-framework.pdf

https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-framework.pdf
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PART VI – ADMINISTRATION AND CERTAINTY 


[…] 


SECTION 3 – CERTAINTY FOR ISSUES RELATED TO AMOUNT A 


Article [X] (Mutual Agreement Procedure)1 


1. Notwithstanding the mutual agreement procedure provisions of any Existing Tax 
Agreement, where a member of a Covered Group considers that the actions of one or 
both of the Contracting Jurisdictions to that Existing Tax Agreement result or will result 
for that member of a Covered Group in taxation connected with a Related Issue not in 
accordance with the provisions of that Existing Tax Agreement, that member of a Covered 
Group may, irrespective of the remedies provided by the domestic law of those 
Contracting Jurisdictions, present its case to the Competent Authority of either 
Contracting Jurisdiction. The case must be presented within three years from the first 
notification of the action resulting in taxation not in accordance with the provisions of the 
Existing Tax Agreement.2 


2. The Competent Authority shall endeavour, if the objection appears to it to be 
justified and if it is not itself able to arrive at a satisfactory solution, to resolve the case by 
mutual agreement with the Competent Authority of the other Contracting Jurisdiction, with 


                                                
1 Article [X] is included in the operative text to ensure that Covered Groups have access to the mutual agreement 
procedure and that the tax certainty mechanism provided in Section 3 accordingly secures the objective of avoiding 
the double taxation of Amount A that would otherwise result from unresolved transfer pricing and PE profit attribution 
disputes (see the discussion of the definition of “Related Issues” below). Article [X] is based on paragraphs 1 and 2 of 
Article 25 of the 2017 OECD Model Tax Convention (the OECD Model), with certain amendments to adapt its text to 
the MLC context. In its final form, Article [X] will be accompanied by a compatibility provision and explanatory 
commentary that clarify the relationship of Article [X] with the MAP provisions of Existing Tax Agreements, including 
provisions that already reflect paragraphs 1 and 2 of Article 25 of the 2017 OECD Model, as well as with the provisions 
of paragraphs 33 and 34 of Article 19. Provisions accompanying Article [X] will also make clear which members of a 
Covered Group are entitled to make requests pursuant to Article [X]. 
2 The formulation of paragraph 1 of Article [X] does not reflect the final or consensus views of the Inclusive Framework. 
Some members of the Inclusive Framework hold the view that a Covered Group should be required to submit a MAP 
request to the Competent Authority of its jurisdiction of residence. Members of the Inclusive Framework also have 
different views on the meaning of the text “result or will result for that member of covered MNE group in taxation 
connected with a Related Issue not in accordance with the treaty” in this provision. 


Draft provisions on tax certainty related to 
Amount A 
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a view to the avoidance of taxation which is not in accordance with the Existing Tax 
Agreement. Any agreement reached shall be implemented notwithstanding any time 
limits in the domestic law of the Contracting Jurisdictions. 


Article 19 (Resolution of disputes with respect to Related Issues) 


Scope3 


1. The dispute resolution panel mechanism provided in this Article shall apply 
pursuant to paragraph 2 to Related Issues. For the purposes of Section 3, “Related Issue” 
means an issue that concerns an adjustment to the profits of a transaction between 
members of the Covered Group, or to the profits attributed to a permanent establishment 
of a member of the Covered Group (including the question of whether such a permanent 
establishment exists). The dispute resolution panel mechanism provided in this Article 
shall also apply to resolve any disagreement between Contracting Jurisdictions regarding 
whether an issue is a Related Issue. 


Request for a dispute resolution panel 


2. a) Where,  


i) a member of a Covered Group has presented a case to the 
Competent Authority of a Contracting Jurisdiction pursuant to the 
mutual agreement procedure provisions of an Existing Tax 
Agreement or of Article [X] of this Convention on the basis that the 
actions of one or both of the Contracting Jurisdictions have resulted 
for that member of a Covered Group in taxation not in accordance 
with the provisions of that Existing Tax Agreement, or taxation not 
in accordance with [reference to the provisions of this Convention 
that provide the applicable substantive transfer pricing and profit 
allocation rules]4 of this Convention in cases in which there is not 
an Existing Tax Agreement between the Contracting Jurisdictions, 
and 


                                                
3 As noted in the Background section at the beginning of this document, paragraph 1 does not reflect the final or 
consensus views of the Inclusive Framework. Members of the Inclusive Framework have different views on issues 
connected with the scope definition. These issues include: whether other types of disputes should be considered 
“Related Issues”; whether the definition should require a direct or indirect connection with Amount A; whether the 
definition should include a quantitative materiality threshold; whether reservations with respect to scope should be 
permitted; and whether the mechanism should apply in circumstances where there is not a bilateral tax treaty between 
the relevant jurisdictions. In particular, some jurisdictions have expressed the view that in light of this procedure being 
part of the broader architecture of redistribution under Pillar One, the envisaged mandatory, binding dispute resolution 
procedure should be reserved for issues that directly impact the way Amount A operates and for cases where the 
amount in dispute is material enough to warrant such procedure. The technical drafting of the scope definition is 
expected to be refined following the public consultation. 
4 As noted above, members of the Inclusive Framework have different views on whether the dispute resolution 
mechanism should apply in circumstances where there is not a bilateral tax treaty between the relevant jurisdictions. 
The language of paragraph 2(b)(i) in square brackets is thus a placeholder for a reference that may be required for 
the technical operation of the provision. 







8 |       


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – TAX CERTAINTY FOR ISSUES RELATED TO AMOUNT A © OECD 2022 
      


ii) the Competent Authorities of the Contracting Jurisdictions are 
unable to reach an agreement to resolve that case pursuant to the 
mutual agreement procedure within a period of two years 
beginning on the start date referred to in paragraph 9 or 10, as the 
case may be (unless, prior to the expiration of that period the 
Competent Authorities have agreed to a different time period with 
respect to that case and have notified the member of a Covered 
Group that presented the case of such agreement), 


any unresolved Related Issues arising from the case shall, if the member 
of a Covered Group requests, be resolved by a dispute resolution panel in 
the manner described in this Article (as supplemented by any rules or 
procedures agreed upon by the Competent Authorities of the Contracting 
Jurisdictions pursuant to the provisions of paragraph 13).  


b) A request that unresolved Related Issues arising from a mutual agreement 
case be submitted to a dispute resolution panel must be made in writing 
by the member of the Covered Group that presented the case to the 
Competent Authority to which it presented the case. The request should 
contain sufficient information to identify the case and must be 
accompanied by –  


i) a written statement by the members of the Covered Group directly 
affected by the case that no decision on the same Related Issues 
has already been rendered by a court or administrative tribunal of 
the Contracting Jurisdictions; 


ii) a written statement by the members of the Covered Group directly 
affected by the case indicating whether one or more of the same 
Related Issues is pending before a court or administrative tribunal 
of either Contracting Jurisdiction;  


iii) a written undertaking to notify the Competent Authorities 
immediately upon the initiation by a member of the Covered Group 
directly affected by the case, following the request for a dispute 
resolution panel, of proceedings before a court or administrative 
tribunal of either Contracting Jurisdiction with respect to one or 
more of the same Related Issues; 


iv) a written statement regarding confidentiality, as required in 
paragraph 19, from the members of the Covered Group directly 
affected by the case and their authorised representatives or 
advisors;  


v) a written statement by the members of the Covered Group directly 
affected by the case attesting that the unresolved issues in the 
case are Related Issues within the meaning of paragraph 1; and 


vi)  a written confirmation that the member of the Covered Group sent 
a copy of the request and all accompanying documentation to the 
Competent Authority of the other Contracting Jurisdiction, as 
required by paragraph 2(d). 


c) For the purposes of this Section, “member of the Covered Group directly 
affected by the case” means the member of the Covered Group that 
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presented the case and any other member of the Covered Group whose 
tax liability to either Contracting Jurisdiction may be directly affected by the 
mutual agreement arising from that case.  


d) The member of the Covered Group that submits a request that unresolved 
Related Issues arising from a mutual agreement procedure case be 
submitted to a dispute resolution panel shall at the same time submit a 
copy of the request and all accompanying documentation to the other 
Competent Authority. Within 10 days after the receipt of the request that 
unresolved Related Issues be submitted to a dispute resolution panel, the 
Competent Authority that received the request without a confirmation that 
it was also sent to the other Competent Authority shall send a copy of that 
request and the accompanying documentation to the other Competent 
Authority. 


3. Where a Competent Authority has suspended the mutual agreement procedure 
referred to in paragraph 2(a) because a case with respect to one or more of the same 
issues is pending before a court or administrative tribunal or is in a separate process 
required to be completed in connection with a court or administrative tribunal process in 
advance of that court or administrative tribunal process, the period provided in 
paragraph 2(a)(ii) will stop running until either a final decision has been rendered by the 
court or administrative tribunal or the case has been suspended or withdrawn. In these 
circumstances, the Competent Authority that has suspended the mutual agreement 
procedure shall notify the other Competent Authority as soon as possible of the 
suspension and its basis. In addition, where the member of a Covered Group that 
presented a case and the Competent Authorities have agreed to suspend the mutual 
agreement procedure for other reasons, the period provided in paragraph 2(a)(ii) will stop 
running until the suspension has been lifted.  


4. Where both Competent Authorities agree that a member of a Covered Group 
directly affected by the case has failed to provide in a timely manner any additional 
material information requested by either Competent Authority after the start of the period 
provided in paragraph 2(a)(ii), the period provided in paragraph 2(a)(ii) shall be extended 
for an amount of time equal to the period beginning on the date by which the information 
was requested and ending on the date on which that information was provided.  


5. a)  Within 90 days after the communication of the dispute resolution panel 
decision with respect to the Related Issues to the Competent Authorities, 
the Competent Authorities shall reach a proposed Competent Authority 
agreement concerning the case that reflects the outcome of the dispute 
resolution panel decision and all other matters previously agreed by the 
Competent Authorities.  


 b) The dispute resolution panel decision shall be final and binding on both 
Contracting Jurisdictions referred to in paragraph 2(a), and the Competent 
Authority agreement concerning the case that reflects the outcome of the 
dispute resolution panel decision shall be implemented notwithstanding 
any time limits in the domestic laws of the Contracting Jurisdictions or an 
Existing Tax Agreement, except in the following cases: 


i) if a member of the Covered Group directly affected by the case 
does not accept the proposed Competent Authority resolution 
concerning the case that reflects the outcome of the dispute 
resolution panel decision within 30 days after the notification of the 
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proposed Competent Authority resolution to the member of the 
Covered Group that requested the dispute resolution panel 
proceeding pursuant to paragraph 28(i). In such a case, the case 
shall not be eligible for any further consideration by the Competent 
Authorities. The proposed Competent Authority resolution 
concerning the case that reflects the outcome of the dispute 
resolution panel decision shall be considered not to be accepted 
by a member of a Covered Group directly affected by the case if 
any member of a Covered Group directly affected by the case does 
not, within 30 days after notification pursuant to paragraph 28(i),  


A) withdraw all Related Issues resolved by the dispute 
resolution panel decision from consideration by any court 
or administrative tribunal or otherwise terminate any 
pending court or administrative proceedings with respect to 
such Related Issues, and  


B) where the domestic law of the Contracting Jurisdiction so 
allows, file a waiver or otherwise formally forgo any right to 
bring the Related Issues resolved by the dispute resolution 
panel decision before a court or administrative tribunal.  


ii) if a final decision of the courts of one of the Contracting 
Jurisdictions referred to in paragraph 2(a) holds that the dispute 
resolution panel decision is invalid. In such a case, the request for 
a dispute resolution panel under paragraph 2 shall be considered 
not to have been made, and the dispute resolution panel process 
shall be considered not to have taken place (except for the 
purposes of paragraphs 17, 18, 19 and 30). In such a case, a new 
request for a dispute resolution panel may be made unless the 
Competent Authorities agree that such a new request should not 
be permitted. This paragraph 5(b)(ii) shall apply where, under the 
domestic laws of a Contracting Jurisdiction, a court has invalidated 
the dispute resolution panel decision based on a procedural or 
other failure or other conduct inconsistent with the provisions of this 
Section that has materially affected the outcome of the dispute 
resolution panel proceeding. This paragraph 5(b)(ii) shall not itself 
provide a basis for a review of the substance of a dispute resolution 
panel decision by the courts of the Contracting Jurisdictions.  


iii) if a member of a Covered Group directly affected by the case 
pursues litigation on the Related Issues that were resolved by the 
dispute resolution panel proceeding in any court or administrative 
tribunal. 


iv) if a court of one of the Contracting Jurisdictions delivers a decision 
binding on the Competent Authority of that Contracting Jurisdiction 
in the period between the finalisation of the Competent Authority 
mutual agreement (following the acceptance of the proposed 
Competent Authority resolution concerning the case by the 
members of the Covered Group directly affected by the case) and 
the implementation of the mutual agreement by the Competent 
Authorities.  
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 c) A dispute resolution panel decision that an issue is not a Related Issue 
shall have no effect on the Competent Authorities’ obligation to endeavour 
to resolve the case in which that issue arises by mutual agreement, nor on 
the application of any other mandatory binding dispute resolution 
mechanism with respect to that issue. 


Determination of the “start date”  


6. The Competent Authority that received the initial request for a mutual agreement 
procedure as described in paragraph 2(a)(i) shall, within 60 days of receiving the request:  


a) send a notification to the member of a Covered Group who presented the 
case that it has received the request; and  


b) send a notification of that request, along with a copy of the request, to the 
Competent Authority of the other Contracting Jurisdiction.  


7. Within 90 days after a Competent Authority receives the initial request for a mutual 
agreement procedure as described in paragraph 2(a)(i) (or within 90 days after receiving 
a copy thereof from the Competent Authority of the other Contracting Jurisdiction in 
accordance with paragraph 6(b)) it shall either:  


a) notify the member of a Covered Group who presented the case and the 
other Competent Authority that it has received the information necessary 
to undertake substantive consideration of the case; or  


b) request additional information from that member of a Covered Group for 
that purpose and at the same time notify the other Competent Authority 
that it has made such a request.  


For these purposes, “the information necessary to undertake substantive consideration 
of the case” means the specific information and documentation that a taxpayer is required 
to submit with a request for MAP assistance according to each Contracting Jurisdiction’s 
published MAP guidance, or as mutually agreed by the Competent Authorities.5  


8. Where pursuant to paragraph 7(b), one or both of the Competent Authorities have 
requested from the member of a Covered Group who presented the case additional 
information necessary to undertake substantive consideration of the case, the Competent 
Authority that requested the additional information shall provide the other Competent 
Authority with a copy of all such additional information as soon as possible following the 
receipt of that information. Within 90 days of receiving the additional information, the 
Competent Authority that requested the additional information shall notify that member of 
a Covered Group and the other Competent Authority either: 


a) that it has received the requested information; or 


b) that some of the requested information is still missing. Such a notification 
shall only be sent if both Competent Authorities mutually agree that the 


                                                
5 The paragraph 7 definition of “the information necessary to undertake substantive consideration of the case” does 
not reflect the final or consensus views of the Inclusive Framework. Some members of the Inclusive Framework 
consider that the provision should include an express definition of specific items of information (such as the list of 
information and documentation contained in the BEPS Action 14 Peer Review Documents), with a view to avoiding 
possible blockages in circumstances where a jurisdiction’s published MAP guidance does not address this issue. 



https://www.oecd.org/tax/beps/beps-action-14-on-more-effective-dispute-resolution-peer-review-documents.pdf
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missing information is necessary to undertake substantive consideration 
of the case.  


9. Where neither Competent Authority has requested additional information pursuant 
to paragraph 7(b), the start date referred to in paragraph 2(a) shall be the earlier of:  


a) the date on which both Competent Authorities have notified the member 
of a Covered Group who presented the case pursuant to paragraph 7(a); 
and  


b) the date that is 90 days after the notification to the Competent Authority of 
the other Contracting Jurisdiction pursuant to paragraph 6(b).  


10. Where additional information has been requested pursuant to paragraph 7(b), the 
start date referred to in paragraph 2(a) shall be the earlier of:  


a) the latest date on which the Competent Authorities that requested 
additional information have notified the member of a Covered Group who 
presented the case and the other Competent Authority pursuant to 
paragraph 8(a); and  


b) the date that is 90 days after both Competent Authorities have received all 
information requested by either Competent Authority from the member of 
a Covered Group.  


If, however, one or both of the Competent Authorities send the notification referred to in 
paragraph 8(b), such notification shall be treated as a request for additional information 
pursuant to paragraph 7(b).  


Statement of information and Terms of Reference 


11. Within 30 days of a request for a dispute resolution panel pursuant to paragraph 2, 
both Competent Authorities shall agree a brief statement of information to be used to 
evaluate whether a candidate to be a dispute resolution panel member satisfies the 
eligibility requirements identified in paragraph 16. The statement of information will 
identify the members of the Covered Group directly affected by the case and contain a 
general description of the Related Issues to be resolved in the case. The Competent 
Authority, or a dispute resolution panel member selected by the Competent Authority, 
may disclose the statement of information, if the confidentiality of the information is 
protected and such disclosure is permitted by the law of the relevant Contracting 
Jurisdiction, to a candidate to be a dispute resolution panel member to check whether 
that candidate satisfies the eligibility requirements identified in paragraph 16. 


12. a) The Competent Authorities shall agree Terms of Reference for the case 
within 60 days of a request for a dispute resolution panel pursuant to 
paragraph 2. The Terms of Reference shall include: 


i)  a description of the relevant business activities of the Covered 
Group;  


ii)  a description of the Related Issues in dispute in the case;  


iii)  a description of the matters to be considered for the resolution of 
the case, including identification of all matters in the case 
previously agreed between the Competent Authorities; and  
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iv)  a description of the final position taken by each Competent 
Authority in the discussion of the unresolved matters that prevent 
mutual agreement by the Competent Authorities. 


The Competent Authorities may also provide logistical or procedural 
information in the Terms of Reference.  


b)  The Terms of Reference shall be communicated to the Chair on the date 
of his or her appointment, or as soon thereafter as possible.  


c)  If the Terms of Reference have not been agreed by the date for submission 
of the proposed resolutions and supporting position papers provided in 
paragraph 28, both Competent Authorities shall send to each other and to 
the Chair their most recent written proposals for the Terms of Reference 
at the same time as their proposed resolutions and position papers. All the 
matters identified as unresolved in each of these proposals for the Terms 
of Reference shall be treated as unresolved for the purposes of the 
subsequent proceedings. Where these written proposals reflect a 
disagreement regarding whether an unresolved issue is a Related Issue, 
the dispute resolution panel shall resolve that disagreement, as provided 
in paragraph 28(a). 


Competent Authority agreement on mode of application 


13. The Competent Authorities of the Contracting Jurisdictions may by mutual 
agreement settle the mode of application of the provisions contained in this Section.  


Relationship with decisions rendered by a court or administrative tribunal6 


14. Any unresolved Related Issue arising from a mutual agreement procedure case 
otherwise within the scope of the dispute resolution panel process provided for by this 
Convention shall not be submitted to a dispute resolution panel if –  


a) a decision on this Related Issue has already been rendered by a court or 
administrative tribunal of either of the Contracting Jurisdictions and 


b) the Competent Authority of the Contracting Jurisdiction of that court or 
administrative tribunal is legally bound by the decision.  


15. If, at any time after a request for a dispute resolution panel has been made a 
decision concerning the Related Issue is rendered by a court or administrative tribunal of 
one of the Contracting Jurisdictions and the Competent Authority of the Contracting 
Jurisdiction of that court or administrative tribunal is legally bound by the decision –  


a) the dispute resolution panel process shall terminate if the court or 
administrative tribunal decision is rendered before the dispute resolution 
panel has delivered its decision to the Competent Authorities; or 


b) notwithstanding paragraph 5(b), the dispute resolution panel decision shall 
not be final and binding on both Contracting Jurisdictions, and any mutual 
agreement concerning the case that reflects the outcome of the dispute 


                                                
6 Paragraphs 14 and 15 do not reflect the final or consensus views of the Inclusive Framework. Some members of the 
Inclusive Framework consider that these provisions should not use a “legally bound” standard but should also apply 
where a Competent Authority will not depart from the court decision as a matter of administrative policy or practice. 







14 |       


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – TAX CERTAINTY FOR ISSUES RELATED TO AMOUNT A © OECD 2022 
      


resolution panel decision shall not be implemented, if that court or 
administrative tribunal decision is rendered after the dispute resolution 
panel has delivered its decision to the Competent Authorities.  


Appointment of dispute resolution panel members7 


16. Except to the extent that the Competent Authorities of the Contracting 
Jurisdictions to an Existing Tax Agreement mutually agree on different rules, 
paragraphs 16(a) to 16(h) shall apply for the purposes of Section 3: 


a) The dispute resolution panel shall consist of five individual panel members. 


b) Within 60 days of the request for a dispute resolution panel under 
paragraph 2, each Competent Authority shall appoint: 


i) one panel member from the staff of that Competent Authority; and 


ii) one panel member chosen from the list of experts referred to in 
paragraph 16(g). 


The two dispute resolution panel members appointed pursuant to 
paragraph 16(b)(ii) shall, within 60 days of the latest of their appointments, 
appoint a Chair from the persons on the list of experts referred to in 
paragraph 16(g) who have indicated their willingness to serve as Chair. 
The Chair shall not be a national or resident of either Contracting 
Jurisdiction. 


c) A member of the dispute resolution panel will be considered to have been 
appointed when a letter confirming that appointment and signed by both 
the panel member and the person or persons who have the power to 
appoint that panel member has been communicated to both Competent 
Authorities. Upon the expiration of the periods provided in 
paragraph 16(b), the Competent Authority of the Contracting Jurisdiction 
of residence of the member of a Covered Group that requested a dispute 
resolution panel shall inform that member of a Covered Group if either 
Competent Authority has not appointed one or both dispute resolution 
panel members in accordance with paragraph 16(b), or if the two panel 
members appointed pursuant to paragraph 16(b)(ii) have not appointed a 
Chair. 


d) In the event that the Competent Authority of a Contracting Jurisdiction fails 
to appoint any member of the dispute resolution panel within the time 


                                                
7 As noted in the Background section at the beginning of this document, there are divergent views among jurisdictions 
as regards the composition of the dispute resolution panel. One group of jurisdictions are of the view that the panel 
should comprise of independent experts only to allow an independent decision on issues that remained unresolved 
between the governments in MAP. Another group of jurisdictions feel that the panel should comprise of government 
experts only on the basis that mandatory, binding dispute resolution through independent experts would raise 
sovereignty concerns for them. Further, given the fact that disputes are between governments, the same should be 
resolved by government representatives. This group has also concerns about impartiality of independent experts who 
have, in the past, offered their services to private corporations. Although several of these jurisdictions may be able to 
accept a mixed panel as in the public consultation document as a compromise, some jurisdictions continue to retain 
their original positions. Accordingly, commentators on this part of the document should note that the drafting is intended 
to indicate the technical aspects of the work and should not be seen as final or consensus views of the Inclusive 
Framework with regard to the composition of the dispute resolution panel at present. 
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period specified in paragraph 16(b), a panel member shall be appointed at 
random from the list of independent experts referred to in paragraph 16(g). 
The relevant appointment shall be made within 30 days after receiving a 
request to that effect from the member of the Covered Group that 
requested a dispute resolution panel. 


e) If the two panel members appointed pursuant to paragraph 16(b)(ii) fail to 
appoint the Chair within the time period specified in paragraph 16(b), the 
Chair shall be appointed at random from the persons on the list of 
independent experts referred to in paragraph 16(g) who have indicated the 
willingness to serve as the Chair of a dispute resolution panel and who are 
not nationals or residents of either Contracting Jurisdiction. The relevant 
appointment shall be made within 30 days after receiving a request to that 
effect from the member of the Covered Group that requested a dispute 
resolution panel. 


f) Except to the extent that the Competent Authorities of the Contracting 
Jurisdictions to an Existing Tax Agreement have mutually agreed on 
different rules for the composition of the list of experts provided for in 
paragraph 16(g), each expert appointed to the dispute resolution panel 
pursuant to paragraph 16(b)(ii) and the Chair must meet all of the following 
conditions at the time of appointment –  


i) They must fulfil the requirements provided in paragraph 16(g). 


ii) Neither they nor a Family Member – 


A) were an employee or contractor of any member of the 
Covered Group, in the previous [five] years, or continues to 
derive benefits of any kind from such engagements that 
existed in any prior period; or 


B) were a Significant Investor in, or had Significant Business 
Dealings with, any member of the Covered Group, in the 
previous [five] years, or continues to derive benefits of any 
kind from such investments or relationships that existed in 
any prior period. 


iii) They, or an enterprise or firm with which they were associated at a 
regional or global level at any time in the previous [five] years, were 
involved in providing tax services or accounting/audit services to 
the Covered Group during the previous [five] years.  


iv) They undertake to maintain impartiality and independence 
throughout the proceedings, and to avoid any conduct for a 
reasonable time thereafter that may damage the appearance of 
impartiality and independence of the dispute resolution panel with 
respect to the proceedings.  


Each panel member will execute a written certification to the effect of the 
provisions of this paragraph 16(f). The panel members will undertake 
promptly to disclose to both Competent Authorities, in writing, any new 
facts or circumstances that arise during the panel proceedings that might 
give rise to doubts with respect to their impartiality or independence.  
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g) Before the date on which a request pursuant to paragraph 2(a) may first 
be made, the Competent Authorities of the two Contracting Jurisdictions 
to an Existing Tax Agreement shall each nominate five individuals to a list 
of experts used to constitute dispute resolution panels pursuant to this 
paragraph 16 with respect to that Existing Tax Agreement. These experts 
shall be individuals who: 


i) are persons of high moral character who may be relied upon to 
exercise independent judgment and conduct themselves in a 
professional manner; 


ii) have at least [six] years of relevant experience in dealing with 
corporate income tax matters; and 


iii) do not belong to or work on behalf of any Competent Authority, tax 
administration or Ministry of Finance and were not in such a 
situation at any time during the previous [12 months], irrespective 
of whether the individual is/was on secondment to a regional tax 
organisation or an international organisation during this time (for 
the purposes of Section 3, an individual who has accepted an 
appointment as a member of any other panel provided for under 
this Convention, or as an arbitrator in an arbitration proceeding 
pursuant to Part VI of the BEPS Multilateral Instrument or any other 
bilateral or multilateral agreement or instrument providing for the 
arbitration of unresolved issues in a mutual agreement procedure 
case, will not be considered based on such appointment to belong 
to or work on behalf of, or to have belonged to or worked on behalf 
of, the Competent Authority, tax administration or Ministry of 
Finance of a Contracting Jurisdiction); 


Each Competent Authority shall confirm with each person it nominates that 
person’s willingness to serve as a member of a dispute resolution panel, 
including (in cases where the expert is neither a national nor resident of 
either Contracting Jurisdiction) whether that person would be willing to 
serve as Chair. At least [one] expert nominated by each Contracting 
Jurisdiction shall not be a national or resident of either Contracting 
Jurisdiction and shall be willing to serve as Chair. Each Competent 
Authority shall inform the other Competent Authority of the experts so 
nominated. A Competent Authority shall be entitled to object to a person 
so nominated by the other Competent Authority only where that person 
does not meet the requirements provided in this paragraph 16(g). Each 
Competent Authority may change the persons so nominated and shall 
notify the other Competent Authority without delay when it wishes to do 
so. 


h) In the event that the Competent Authority of a Contracting Jurisdiction to 
an Existing Tax Agreement has failed to nominate any individuals to the 
list of experts provided in paragraph 16(g) by the deadline provided in that 
paragraph, or where none of the individuals nominated by a Competent 
Authority to the list of experts meets the requirements of paragraph 16(f) 
or is otherwise available to act as a member of a dispute resolution panel 
in a particular case, the Standing Pool comprising Independent Experts 
established for purposes of Amount A Determination Panels shall be used 
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for purposes of the appointment by that Competent Authority of a dispute 
resolution panel member pursuant to paragraph 16(b)(ii) and for purposes 
of the appointment of the Chair (with the two panel members appointed 
pursuant to paragraph 16(b)(ii) taking into account that the Chair shall not 
be a national or resident of either Contracting Jurisdiction). In 
circumstances where this paragraph 16(h) applies, the references in 
Article 19 to the list of experts provided in paragraph 16(g) shall, where 
relevant, be understood as references to the Standing Pool comprising 
Independent Experts established for purposes of Amount A Determination 
Panels.  


i) The procedures provided in paragraph 16 shall apply with the necessary 
adaptations if for any reason it is necessary to replace a dispute resolution 
panel member after the dispute resolution panel process has begun. In 
such circumstances, the Competent Authorities shall also agree on 
necessary adaptations, as appropriate, to the deadlines provided in 
paragraph 28. 


j) For the purposes of Section 3: 


A) the term “Family Member” means any child, stepchild, grandchild, 
parent, stepparent, grandparent, spouse, former spouse, sibling, 
uncle, aunt, niece, nephew, mother-in-law, father-in-law, son-in-
law, daughter-in-law, brother-in-law, or sister-in-law (including 
adoptive relationships) of an individual or any person sharing an 
individual’s household (other than a tenant or employee); 


B) the term “Significant Investor” means an individual who, 
individually or through an entity owned or controlled by the 
individual, holds capital having present value in excess of EUR [X]; 


C) the term “Significant Business Dealings” means a business 
transaction or a series of transactions that, during any one fiscal 
year, exceed the lesser of EUR [X] or [X] percent of a Covered 
Group’s total operating expenses. 


Communication of information and confidentiality of dispute resolution panel 
proceedings 


17. Solely for the purposes of the application –  


a) of the provisions of this Article; and  


b)  of the provisions of Existing Tax Agreements, [bilateral and multilateral 
agreements for the exchange of tax information,] this Convention, and the 
domestic laws of the Contracting Jurisdictions related to the exchange of 
information, confidentiality, and administrative assistance,  


members of the dispute resolution panel and a maximum of three staff per member (and 
prospective dispute resolution panel members to be appointed pursuant to 
paragraph 16(b)(ii) solely to the extent necessary to verify their ability to fulfil the 
requirements of dispute resolution panel members) shall be considered to be persons or 
authorities to whom information may be disclosed under the aforementioned provisions 
related to the exchange of information, confidentiality and administrative assistance. 
Information received by the dispute resolution panel or prospective dispute resolution 
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panel members and information that the Competent Authorities receive from the dispute 
resolution panel shall be considered information that is exchanged under the provisions 
of the relevant agreement related to the exchange of information and administrative 
assistance.  


18. The Competent Authorities of the Contracting Jurisdictions shall ensure that 
prospective dispute resolution panel members from the list of experts provided in 
paragraph 16(g) agree in writing, prior to the disclosure to them of any information relating 
to the dispute resolution panel proceeding, to treat such information consistently with the 
confidentiality and nondisclosure obligations described in the provisions of the relevant 
agreement related to exchange of information and administrative assistance and under 
the applicable laws of the Contracting Jurisdictions. The Competent Authorities of the 
Contracting Jurisdictions shall ensure that members of the dispute resolution panel from 
the list of experts provided in paragraph 16(g) and their staff agree in writing, prior to their 
acting in an dispute resolution panel proceeding, to treat any information relating to the 
dispute resolution panel proceeding consistently with the confidentiality and 
nondisclosure obligations described in the provisions of the relevant agreement related 
to exchange of information and administrative assistance and under the applicable laws 
of the Contracting Jurisdictions. In the event that a member of a dispute resolution panel 
or a prospective dispute resolution panel member breaches this agreement, the 
Competent Authorities shall by mutual agreement determine the consequences of that 
breach on the dispute resolution panel proceeding, which shall apply in addition to the 
consequences with respect to the dispute resolution panel member (or prospective 
dispute resolution panel member) provided under the applicable domestic laws of the 
Contracting Jurisdictions. 


19. Prior to the beginning of a dispute resolution panel proceeding, the Competent 
Authorities of the Contracting Jurisdictions shall ensure that the member of a Covered 
Group that presented the case, any other member of the Covered Group directly affected 
by the case, and their authorised representatives or advisors agree in writing not to 
disclose to any other person any information received during the course of the dispute 
resolution panel proceeding from either Competent Authority or the dispute resolution 
panel other than the determination of the panel where that disclosure is required under 
the laws of any jurisdiction. The mutual agreement procedure under the Existing Tax 
Agreement or Article [X] of this Convention, as well as the dispute resolution panel 
proceeding under this Article, with respect to the case shall terminate if, at any time after 
a request for a dispute resolution panel has been made and before the dispute resolution 
panel has delivered its decision to the Competent Authorities of the Contracting 
Jurisdictions, the member of a Covered Group that presented the case, any other member 
of the Covered Group directly affected by the case, or one of its authorised 
representatives or advisors breaches that agreement. Where such a breach occurs 
subsequent to the dispute resolution panel’s delivery of its decision to the Competent 
Authorities of the Contracting Jurisdictions, the Competent Authorities shall by mutual 
agreement determine the consequences of the breach with respect to the dispute 
resolution panel proceeding. 


20. Before the Chair is appointed, a Competent Authority shall send any 
correspondence concurrently to all dispute resolution panel members and the other 
Competent Authority. After the Chair is appointed, unless agreed otherwise by the 
Competent Authorities and the Chair, the Competent Authorities shall send any 
correspondence to the Chair. Subject to the special rules for proposed resolutions, 
supporting position papers and reply submissions in paragraph 28, the Competent 
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Authorities shall send a copy of any correspondence to the Chair concurrently to the other 
Competent Authority. The Chair shall send any correspondence from the dispute 
resolution panel to the Competent Authorities concurrently to both Competent Authorities. 


21. As far as possible, the dispute resolution panel shall use tele- and 
videoconferencing to communicate between themselves and with both Competent 
Authorities, using appropriate measures and facilities (such as encryption) to ensure the 
security and confidentiality of their communications. If the dispute resolution panel 
considers that a face-to-face meeting is necessary, the Chair shall contact the Competent 
Authorities, who shall mutually agree whether such a meeting is necessary and, if so, 
when and where the meeting shall be held, and shall communicate that information to the 
dispute resolution panel through the Chair.  


22. No Competent Authority shall have any ex parte communications with any 
member of the dispute resolution panel appointed from the list of experts provided in 
paragraph 16(g) with respect to the mutual agreement procedure case that resulted in 
the dispute resolution panel proceeding.  


23. All communication between the Competent Authorities and the dispute resolution 
panel related to the panel proceeding shall be in writing. Unless otherwise agreed by the 
Competent Authorities, written communication by facsimile or email shall be permitted to 
the extent that appropriate measures are taken to ensure the confidentiality of any 
information that may identify the member of the Covered Group. Express or priority mail 
or a courier service shall be used for all correspondence other than that sent via facsimile 
or email.  


24. No substantive discussions between any two members of the dispute resolution 
panel shall take place without all members of the dispute resolution panel present. This 
paragraph shall not apply to substantive discussions solely between the members of the 
dispute resolution panel appointed pursuant to paragraph 16(b)(i) from the staff of the 
Competent Authorities.  


25. No member of a dispute resolution panel shall have communications regarding 
Related Issues considered by the dispute resolution panel with –  


a) the member of the Covered Group who presented the MAP case; 


b) any other member of that Covered Group; or 


c) their representatives, agents, or advisers 


during or for a reasonable period subsequent to the dispute resolution panel proceedings. 


26. At the termination of the dispute resolution panel proceedings, each member of 
the dispute resolution panel from the list of experts provided in paragraph 16(g) shall 
immediately destroy all documents or other information received in connection with the 
proceedings. 


Termination of the dispute resolution panel proceeding and further consideration of the 
case by the Competent Authorities 


27. For the purposes of this Article and the mutual agreement procedure provisions 
of the relevant Existing Tax Agreement and of Article [X] of this Convention – 


a) The dispute resolution panel proceeding with respect to a case shall 
terminate if, at any time after a request for a dispute resolution panel has 
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been made and before the dispute resolution panel has delivered its 
decision to the Competent Authorities of the Contracting Jurisdictions: 


i) the Competent Authorities of the Contracting Jurisdictions reach a 
mutual agreement to resolve the case;  


ii) the member of a Covered Group who presented the case 
withdraws the request for a dispute resolution panel or the request 
for a mutual agreement procedure; 


iii) a decision concerning the case is rendered by a court or 
administrative tribunal of one of the Contracting Jurisdictions 
before the dispute resolution panel has delivered its decision to the 
Competent Authorities and the Competent Authority of the 
Contracting Jurisdiction of that court or administrative tribunal is 
bound by the decision, as provided in paragraph 15(a); or  


iv)  any member of the Covered Group or any of its authorised 
representatives or advisors breaches the written confidentiality 
agreement required by paragraph 19. 


b) Where the dispute resolution panel proceeding with respect to a case has 
been terminated pursuant to paragraph 27(a), the case shall not be eligible 
for any further consideration by the Competent Authorities, except to the 
extent mutually agreed by the Competent Authorities in the cases 
described in paragraph 27(a)(ii) (but only where the member of the 
Covered Group has not also withdrawn the request for a mutual agreement 
procedure) and in paragraph 27(a)(iii) (to permit the Competent Authority 
of the Contracting Jurisdiction not bound by the decision to evaluate 
whether it would agree to provide relief consistent with that decision, such 
as by providing a corresponding adjustment). 


Dispute resolution panel process 


28. Except to the extent that the Competent Authorities of the Contracting 
Jurisdictions mutually agree on different rules, the following rules shall apply with respect 
to a dispute resolution panel proceeding pursuant to this Article: 


a) After a case is submitted to a dispute resolution panel, the Competent 
Authority of each Contracting Jurisdiction shall submit to the Chair, within 
60 days of the appointment of the Chair, a proposed resolution, not to 
exceed 5 pages in total, which addresses all unresolved Related Issue(s) 
in the case (taking into account all agreements previously reached in that 
case between the Competent Authorities of the Contracting Jurisdictions). 
The proposed resolution shall be limited to a disposition of specific 
monetary amounts for each adjustment or similar issue in the case. In a 
case in which the Competent Authorities of the Contracting Jurisdictions 
have been unable to reach agreement on –  


i) whether an issue with respect to which the member of a Covered 
Group presented a case to the Competent Authority of a 
Contracting Jurisdiction pursuant to the mutual agreement 
procedure provisions of an Existing Tax Agreement or of Article [X] 
of this Convention is a Related Issue; or 
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ii) an issue regarding the conditions for application of a provision of 
an Existing Tax Agreement, such as whether a permanent 
establishment exists,  


(hereinafter referred to as “threshold questions”), the Competent 
Authorities may submit alternative proposed resolutions with respect to 
issues the determination of which is contingent on resolution of such 
threshold questions. The Chair shall provide a copy of the proposed 
resolutions to both Competent Authorities as soon as possible following 
the earlier of the date on which the proposed resolutions were due and the 
date of receipt of the latest of the proposed resolutions. Where the 
provisions of paragraph 28(h) apply, however, the Chair shall provide 
copies of the proposed resolutions to both Competent Authorities at the 
end of the 7-day period provided in paragraph 28(h), and inform both 
Competent Authorities at that time if the Competent Authority that was 
provided additional time to submit a proposed resolution did not do so. 


b) The Competent Authority of each Contracting Jurisdiction may also submit 
to the Chair, by the date on which the proposed resolution is due, a 
supporting position paper, not to exceed 30 pages plus annexes, for 
consideration by the dispute resolution panel. The Chair shall provide a 
copy of the supporting position papers to both Competent Authorities as 
soon as possible following the earlier of the date on which the supporting 
position papers were due and the date of receipt of the latest of the 
supporting position papers. 


c) Each Competent Authority may also submit to the Chair, within 60 days of 
the date on which the proposed resolution and supporting position paper 
were due, a reply submission, not to exceed 10 pages plus annexes, with 
respect to the proposed resolution and supporting position paper 
submitted by the other Competent Authority. The Chair shall provide a 
copy of any reply submissions to both Competent Authorities as soon as 
possible following the earlier of the date on which the reply submissions 
were due and the date of receipt of the latest of the reply submissions. In 
circumstances where a Competent Authority has not submitted a 
proposed resolution within the additional 7-day period provided in 
paragraph 28(h), the other Competent Authority shall consider the relevant 
Competent Authority position described in the Terms of Reference 
pursuant to paragraph 12(a)(iv) as that Competent Authority’s proposed 
resolution for purposes of any reply submission. 


d) Any annex to a supporting position paper or reply submission which does 
not reflect publicly available information must be a document previously 
made available for the Competent Authorities of both Contracting 
Jurisdictions to use in discussion of the mutual agreement procedure case. 
Any factual information used in a supporting position paper or reply 
submission which does not reflect publicly available information must be 
contained in a document previously made available for both Competent 
Authorities to use in discussion of the mutual agreement case.  


e)  In the materials submitted by the Competent Authority of a Contracting 
Jurisdiction to a dispute resolution panel, a Competent Authority shall only 
be permitted to refer to a proposal for resolution previously made by either 
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Competent Authority during discussion of the mutual agreement 
procedure case if that proposal is submitted to the dispute resolution panel 
for consideration as a proposed resolution or if that position is described 
in the Terms of Reference pursuant to paragraph 12(a)(iv).  


f) Within 60 days after the deadline for the receipt of the proposed 
resolutions from both Competent Authorities, the dispute resolution panel 
may ask the Competent Authorities in writing for additional factual 
information. Any request for additional information shall be addressed by 
the Chair to both Competent Authorities. Such additional information may 
be submitted to the dispute resolution panel only at its request. The dispute 
resolution panel shall establish a deadline for responding to the request. 
The dispute resolution panel shall not request additional information from 
the Covered Group that presented the case. 


i) The dispute resolution panel may only request information that 
consists of, or is reflected in, existing documentation and may not 
request additional information not previously available or 
considered for purposes of the Competent Authority discussion of 
the mutual agreement procedure case. The dispute resolution 
panel may not request new or additional analyses from the 
Competent Authorities. The Competent Authorities shall consult 
with each other to determine how to respond to the dispute 
resolution panel’s request and shall mutually agree on the form and 
content of the response. 


ii) Where the Competent Authorities disagree with respect to the form 
or content of the response, the Competent Authorities shall, by the 
deadline established by the dispute resolution panel, provide the 
Chair with a joint response that reflects items with respect to which 
the Competent Authorities agree and that identifies those items 
with respect to which the Competent Authorities disagree. By that 
deadline, each Competent Authority shall also provide the Chair 
and the other Competent Authority with a supplementary response 
that addresses only those items with respect to which the 
Competent Authorities disagree. These supplementary responses 
shall not contain any new or additional analyses in support of a 
Competent Authority’s proposed resolution.  


g) The dispute resolution panel shall select as its decision one of the 
proposed resolutions for the case submitted by the Competent Authorities 
with respect to each Related Issue and any threshold questions, and shall 
not include a rationale or any other explanation of the decision. The 
dispute resolution panel decision shall be adopted by a simple majority of 
the panel members.  


h) In the event that the Competent Authority of a Contracting Jurisdiction 
does not submit a proposed resolution to the dispute resolution panel 
within the time period provided in paragraph 28(a), the Chair shall contact 
both Competent Authorities and the Competent Authority that did not 
submit a proposed resolution shall be provided seven additional days to 
submit a proposed resolution to the Chair and the other Competent 
Authority. Where the relevant Competent Authority does not submit a 
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proposed resolution within this seven-day period, the dispute resolution 
panel shall consider the relevant Competent Authority position described 
in the Terms of Reference pursuant to paragraph 12(a)(iv) as that 
Competent Authority’s proposed resolution. 


i)  The Chair of the dispute resolution panel shall deliver the dispute 
resolution panel decision in writing to the Competent Authorities of the 
Contracting Jurisdictions within 180 days of the appointment of the Chair. 
Within 100 days after the receipt of the decision, the Competent Authority 
to which the request for the dispute resolution panel proceeding was 
submitted shall communicate in writing to the member of the Covered 
Group that requested the dispute resolution panel proceeding and the 
other members of the Covered Group directly affected by the case the 
proposed Competent Authority resolution of the case that reflects the 
outcome of the dispute resolution panel decision and request that all 
members of the Covered Group directly affected by the case indicate in 
writing whether they accept the proposed Competent Authority resolution 
within 30 days. The failure of any member of the Covered Group directly 
affected by the case to indicate its acceptance of the proposed Competent 
Authority resolution within 30 days shall be considered a rejection of the 
proposed Competent Authority resolution.  


j) The dispute resolution panel decision shall have no precedential value. 
This paragraph 28(j) shall apply notwithstanding any Competent Authority 
agreement that a dispute resolution panel will use an alternative form of 
decision-making.  


k) In the event that the Chair considers that the dispute resolution panel will 
be unable to deliver its decision to the Competent Authorities of the 
Contracting Jurisdictions by the deadline provided in paragraph 28(i), the 
Chair shall notify both Competent Authorities as soon as possible, 
informing them of the reasons for delay. The Competent Authorities may 
mutually agree to provide the dispute resolution panel with additional time 
to reach a decision or to any other appropriate measures to facilitate the 
panel’s decision. 


l)  To the extent needed, the dispute resolution panel may propose any 
additional procedures necessary for the conduct of its business, provided 
that the procedures are not inconsistent with this Article or any other 
procedural rules agreed between both Competent Authorities. Any such 
additional procedures shall remain subject to the approval, by mutual 
agreement, of the Competent Authorities. The Chair shall provide a written 
copy of any proposed additional procedures to the Competent Authorities.  


Agreement on a different resolution  


29. Notwithstanding paragraph 5, a dispute resolution panel decision pursuant to this 
Article shall not be binding on the Contracting Jurisdictions and shall not be implemented 
if the Competent Authorities of the Contracting Jurisdictions agree on a different 
resolution of all unresolved Related Issues within 90 days after the dispute resolution 
panel decision has been delivered to them.  
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Costs of dispute resolution panel proceedings  


30. a) In a dispute resolution panel proceeding under this Article, except to the 
extent that the Competent Authorities of the Contracting Jurisdictions 
mutually agree on different rules,  


i) each Contracting Jurisdiction shall bear the costs related to its own 
participation in the dispute resolution panel proceedings (including 
any costs related to the presentation and preparation of its position 
and any travel costs); 


ii) each Contracting Jurisdiction shall bear the fees and expenses of 
the members of the dispute resolution panel appointed by that 
Contracting Jurisdiction’s Competent Authority, or appointed at 
random on behalf of that Competent Authority as a result of that 
Competent Authority’s failure to appoint those dispute resolution 
panel members, together with those dispute resolution panel 
members’ travel, telecommunication and secretarial costs; 


iii) the remuneration of the Chair of the dispute resolution panel and 
the Chair’s travel, telecommunication and secretarial costs shall be 
borne by the Contracting Jurisdictions in equal shares; 


iv) other costs related to any meeting of the dispute resolution panel 
shall be borne by the Contracting Jurisdiction that hosts that 
meeting or, where that meeting takes place in a third jurisdiction, 
shall be borne by the Contracting Jurisdictions in equal shares; and 


v)  any other costs related to expenses that both Competent 
Authorities have agreed to incur shall be borne by the Contracting 
Jurisdictions in equal shares. 


b) The Competent Authorities of the Contracting Jurisdictions may in 
particular mutually agree that the member of the Covered Group that 
requested the dispute resolution panel shall bear the costs related to a 
dispute resolution panel proceeding in appropriate circumstances8, 
including where: 


i) a member of the Covered Group directly affected by the case does 
not accept, or is considered not to accept, the proposed Competent 
Authority resolution concerning the case that reflects the outcome 
of the dispute resolution panel decision; 


ii) a final decision of the courts of one of the Contracting Jurisdictions 
holds that the dispute resolution panel decision is invalid in the 
circumstances described in paragraph 5(b)(ii) and that decision is 
motivated, in whole or in part, by the conduct of a member of the 
Covered Group directly affected by the case; or 


                                                
8 Members of the Inclusive Framework have divergent views on when it would be appropriate for a Covered Group to 
bear the costs related to a dispute resolution panel proceeding. Some jurisdictions consider that an obligation for the 
Covered Group to bear these costs in the circumstances described in paragraphs 30(b)(i) and 30(b)(iv) would 
compromise the voluntary nature of both the dispute resolution panel mechanism and the mutual agreement 
procedure. Other jurisdictions consider that it is appropriate for a Covered Group to bear the costs in these 
circumstances, in light of the potential resource demands of the dispute resolution panel process. 
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iii) a member of the Covered Group directly affected by the case or 
one of its authorised representatives or advisors breaches the 
confidentiality agreement provided in paragraph 19. 


iv) the member of the Covered Group that requested the dispute 
resolution panel withdraws its request for a dispute resolution panel 
(unless that withdrawal was made at the request of both 
Competent Authorities) or its request for a mutual agreement 
procedure with respect to the case in which the Related Issues 
arise. 


31. Unless the Competent Authorities of the Contracting Jurisdictions mutually agree 
on different rules,  


a) The fees of the members of the dispute resolution panel appointed 
pursuant to paragraph 16(b)(ii) and the Chair shall be set with reference 
to a schedule of fees to be mutually agreed and periodically updated, as 
appropriate, by the Competent Authorities of the Contracting Jurisdictions. 
In the absence of such a Competent Authority mutual agreement, such 
fees shall be set with reference to [the International Centre for Settlement 
of Investment Disputes (ICSID) Schedule of Fees for arbitrators]9. 
Members of the dispute resolution panel appointed pursuant to 
paragraph 16(b)(i) shall serve in their official capacity and shall not be 
entitled to fees in addition to the remuneration they receive as a member 
of the staff of the relevant Competent Authority. 


b) The expenses of the members of the dispute resolution panel appointed 
pursuant to paragraph 16(b)(ii) and the Chair shall be reimbursed in 
accordance with the average of the usual amount reimbursed to members 
of the staff of the Competent Authorities of the Contracting Jurisdictions 
concerned. Members of the dispute resolution panel appointed pursuant 
to paragraph 16(b)(i) shall serve in their official capacity and shall be 
reimbursed for expenses in accordance with the rules generally applicable 
to a member of the staff of the relevant Competent Authority. 


c) Each member of the dispute resolution panel appointed pursuant to 
paragraph 16(b)(ii) and the Chair shall be compensated for no more than 
[three] days of preparation, for [two] meeting days and, if an in-person 
meeting of the dispute resolution panel is required, for travel days. If the 
dispute resolution panel considers that it requires additional time to 
properly consider the case, the Chair will contact the Competent 
Authorities to request additional time. The Competent Authorities shall by 
mutual agreement determine the response to such a request. 


32. The Competent Authorities of all Contracting Jurisdictions shall mutually agree on 
an appropriate multilateral framework to fund the costs of low-capacity developing 
countries related to dispute resolution panel proceedings, including under the elective 
binding dispute resolution mechanism provided by Article 20. Such an agreement shall 


                                                
9 The reference to the ICSID Schedule of Fees for arbitrators in paragraph 31(a) does not reflect the final or consensus 
views of the Inclusive Framework. Members of the Inclusive Framework have different views on an appropriate fee 
schedule, with some considering a schedule providing more flexibility and lower fees (such as that in Council Directive 
(EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European Union) more appropriate 
for these purposes. 
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be concluded before the date on which unresolved Related Issues in a mutual agreement 
procedure case are first eligible to be submitted to a dispute resolution panel under this 
Article or Article 20 and may be modified from time to time thereafter. 


Compatibility with existing mandatory binding dispute resolution mechanisms 


33. Any unresolved Related Issue arising from a mutual agreement procedure case 
otherwise within the scope of the dispute resolution panel process provided for in this 
Article shall not be submitted to a dispute resolution panel if the issue falls within the 
scope of a case with respect to which a mandatory binding dispute resolution mechanism, 
such as an arbitration panel or similar body, is required to be set up, upon the request of 
the member of the Covered Group, after a set time period in accordance with a bilateral 
or multilateral convention or other legal instrument that provides for mandatory binding 
resolution of unresolved issues arising from a mutual agreement procedure case. 


34. a) Notwithstanding the provisions of paragraph 33, the Contracting 
Jurisdictions may mutually agree that the dispute resolution panel process 
provided for in this Article shall apply to unresolved Related Issues arising 
from a mutual agreement procedure case otherwise within the scope of a 
case with respect to which a mandatory binding dispute resolution 
mechanism, such as an arbitration panel or other similar body, is required 
to be set up, upon the request of the member of the Covered Group, after 
a set time period in accordance with a bilateral or multilateral convention 
or other legal instrument that provides for mandatory binding resolution of 
unresolved issues arising from a mutual agreement procedure case. Any 
such agreement shall specify the date from which it is effective and 
whether the mechanism provided under the other instrument shall remain 
applicable to unresolved Related Issues. 


 b) The provisions of paragraph 34(a) shall not apply to unresolved Related 
Issues arising from a mutual agreement procedure case within the scope 
of a case with respect to which a dispute resolution body is required to be 
set up under the mechanisms (or their implementing domestic legislation) 
provided for by –  


i) Council Directive (EU) 2017/1852 of 10 October 2017 on tax 
dispute resolution mechanisms in the European Union; 


ii) the Convention on the Elimination of Double Taxation in 
Connection with the Adjustment of Profits of Associated 
Enterprises (90/436/EEC); or 


iii) any of their amending or succeeding instruments or acts of 
European Union law.  


Commentary on Article 19 


Paragraph 1 
1. [Paragraph 1 of the operative text defines the scope of application of the dispute resolution 
mechanism provided for in Section 3 through the definition of “Related Issue”. Pursuant to this definition, 
the dispute resolution panel mechanism is available with respect to any MAP case that concerns a 
transfer pricing adjustment to a transaction between members of a Covered Group, or to the profits 
attributed to a permanent establishment of a member of a Covered Group. The commentary on 
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paragraph 1 will explain why the timely mandatory and binding resolution of certain transfer pricing and 
profit allocation disputes is necessary to avoid double taxation for Amount A. This commentary will 
address, at a conceptual level, the impact of transfer pricing and profit attribution adjustments on the 
application of the mechanism for the elimination of double taxation of Amount A and of the marketing 
and distribution profits safe harbour. The commentary will also clarify the relation between the “Related 
Issue” definition and exclusions from the scope of Pillar One.] 


Paragraph 2 
2. Paragraph 2 contains the core dispute resolution provision. It provides that, where the 
Competent Authorities are unable to reach an agreement on a case pursuant to the mutual agreement 
procedure provisions of an Existing Tax Agreement or of Article [X] of the Convention within a period of 
two years, unresolved Related Issues will, at the request of the member of a Covered Group who 
presented the case, be submitted to a dispute resolution panel in the manner described in Section 3 of 
Part VI. This dispute resolution process is available where, under the provisions of an Existing Tax 
Agreement relating to the mutual agreement procedure or of Article [X] of the Convention, a member of 
a Covered Group has presented a case to the Competent Authority of a Contracting Jurisdiction on the 
basis that the actions of one or both of the Contracting Jurisdictions have resulted for that member of a 
Covered Group in taxation not in accordance with the provisions of that Existing Tax Agreement, or 
taxation not in accordance with the relevant provisions of the MLC that establish the applicable 
substantive transfer pricing or profit allocation rules in cases in which there is not an Existing Tax 
Agreement between the Contracting Jurisdictions.  


3. The start date for this two-year period is determined pursuant to paragraph 9 or 10, as the case 
may be. The Competent Authorities may, however, agree to a different time period with respect to a 
particular case, provided that they notify the member of a Covered Group who presented the case of 
such agreement prior to the expiration of the two-year period referred to paragraph 2(a)(ii). This could 
be the case if, for example, the discussion of a case between the Competent Authorities was nearing a 
resolution that could be expected to be achieved in an additional short period of time, thus avoiding the 
need for a dispute resolution panel process. This different time period with respect to a particular case 
could be longer or shorter than the two-year period referred to in paragraph 2(a)(ii), depending, for 
example, on the nature and complexity of the particular case. In cases in which the Competent 
Authorities would mutually agree to extend the two-year period, the Competent Authorities should keep 
in mind the objective of the Section 3 dispute resolution mechanism to provide a timely resolution of 
Related Issues, and that any such extension should accordingly not unreasonably delay such a 
resolution. 


4. The provision in paragraph 2(a)(ii) of a two-year period before the member of the Covered Group 
may trigger the dispute resolution panel process does not preclude the Competent Authorities from 
mutually agreeing that a member of a Covered Group may request the submission of unresolved Related 
Issues to a dispute resolution panel before the expiration of the two-year period. The choice to submit 
unresolved Related Issues to a dispute resolution panel would in all cases remain that of the member of 
the Covered Group.  


5. A request by a member of a Covered Group to submit unresolved Related Issues in a MAP case 
to a dispute resolution panel must be made in writing to the Competent Authority of the Contracting 
Jurisdiction to which that member of the Covered Group presented the MAP case. Such a request should 
contain sufficient information to identify the case and must be accompanied by –  


• a written statement by the members of the Covered Group directly affected by the case that no 
decision on the same Related Issues has already been rendered by a court or administrative 
tribunal of the Contracting Jurisdictions; 
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• a written statement by the members of the Covered Group directly affected by the case indicating 
whether one or more of the same Related Issues is pending before a court or administrative 
tribunal of either Contracting Jurisdiction; and 


• an undertaking to notify the Competent Authorities immediately upon the initiation by a member 
of the Covered Group directly affected by the case, following the request for a dispute resolution 
panel, of proceedings before a court or administrative tribunal of either Contracting Jurisdiction 
with respect to one or more of the same Related Issues.  


For the purposes of this Section, “member of the Covered Group directly affected by the case” is defined 
in paragraph 2(c) to mean the member of the Covered Group that presented the case and any other 
member of the Covered Group whose tax liability to either Contracting Jurisdiction may be directly 
affected by the mutual agreement arising from that case. 


6. These written statements will aid the Competent Authorities in applying paragraph 14 (which 
provides that any unresolved Related Issue arising from a MAP case otherwise within the scope of the 
dispute resolution panel process shall not be submitted to a dispute resolution panel if a decision on the 
Related Issue has already been rendered by a court or administrative tribunal of either of the Contracting 
Jurisdictions and the Competent Authority of the relevant Contracting Jurisdiction is legally bound by 
that decision) and paragraph 15 (which provides that the dispute resolution panel process shall terminate 
if a decision on the Related Issue is rendered by a court or administrative tribunal of either of the 
Contracting Jurisdictions while the dispute resolution panel process is in course and the Competent 
Authority of the relevant Contracting Jurisdiction is legally bound by that decision). These written 
statements will also facilitate the application of other provisions governing the interrelationship of the 
dispute resolution panel process and litigation in a court or administrative tribunal (such as paragraphs 
3 and 27). The undertaking to notify the Competent Authorities immediately upon the initiation of 
proceedings before a court or administrative tribunal of either Contracting Jurisdiction with respect to 
one or more of the same Related Issues is intended to ensure that the Covered Group promptly informs 
both Competent Authorities of any proceeding initiated after the request for a dispute resolution panel, 
with a view to facilitating the Competent Authorities’ effective overall management of the MAP process.  


7. The request should also include a written statement regarding confidentiality as provided in 
paragraph 19 from the members of the Covered Group directly affected by the case and their authorised 
representatives or advisors.  


8. The request should in addition include a written statement by the members of the Covered 
Group directly affected by the case attesting that the unresolved issues in the case are Related Issues 
within the meaning of paragraph 1. Such an attestation should provide a brief, non-quantitative 
explanation of the interactions of the adjustment with the application of the provisions of the Convention 
on elimination of double taxation or the marketing and distribution profits safe harbour.10 


9. Finally, the request should include a written confirmation that the member of the Covered Group 
sent a copy of the request and all accompanying documentation to the Competent Authority of the other 
Contracting Jurisdiction, as required by paragraph 2(d). To ensure the timely initiation of the 
determination panel process, paragraph 2(d) also requires the Competent Authority that receives a 
request to submit unresolved Related Issues to a determination panel to send a copy of that request and 
the accompanying documentation to the other Competent Authority, in the absence of any indication 


                                                
10 Paragraph 8 of the commentary does not reflect the final or consensus views of the Inclusive Framework. Members 
of the Inclusive Framework have different views on the standard that would apply to the written statement by the 
members of the Covered Group directly affected by the case attesting that the unresolved issues in the case are 
Related Issues within the meaning of paragraph 1. 
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that the member of the Covered Group also sent the request to the other Competent Authority, within a 
period of 10 days after the receipt of the request. 


Paragraph 3 
10.  The mutual agreement procedure provided by tax treaty provisions based on paragraph 1 of 
Article 25 of the OECD and UN Models is available to taxpayers irrespective of the judicial and 
administrative remedies provided by the domestic law of the Contracting Jurisdictions. Most tax 
administrations, however, will require that one process take place before the other, to ensure that a 
taxpayer’s case will not proceed through both the mutual agreement procedure and a domestic court or 
administrative proceeding at the same time. To accommodate this approach, paragraph 3 provides that 
the period provided in paragraph 2(a)(ii) will stop running where a Competent Authority decides to 
suspend the mutual agreement process referred to in paragraph 2(a)(i) because a case with respect to 
one or more of the same Related Issues is pending before a court or administrative tribunal, or is in a 
separate process required to be completed in connection with a court or administrative tribunal process 
in advance of that court or administrative tribunal process. The period will start running again when a 
final decision has been rendered by the court or administrative tribunal or the case has been suspended 
or withdrawn. It should also be noted that, pursuant to paragraph 15, the dispute resolution process 
provided by Chapter 4 will terminate if a decision is rendered by the court or administrative tribunal during 
the period in which the dispute resolution process is suspended. 


11. Paragraph 3 refers to “a separate process required to be completed in connection with a court 
or administrative tribunal process in advance of that court or administrative tribunal process” to ensure 
that the paragraph will appropriately apply in light of the different processes required in some 
jurisdictions’ legal systems in advance of a court or administrative tribunal process. In some jurisdictions, 
for example, a distinct administrative or other process, formally separate from the court or administrative 
tribunal process, may be required before the court or administrative tribunal process can begin. Such 
administrative or other processes are understood for these purposes to be processes that must take 
place before a court or administrative tribunal process can begin but that do not, by themselves, result 
in a final or binding resolution of the issues that will be decided by the court or administrative tribunal. 
These administrative or other processes would thus only be undertaken with the expectation that they 
will be followed by a court or administrative tribunal process. The Competent Authorities of jurisdictions 
where such separate processes are required may wish to provide additional relevant information and 
clarification to treaty partner Competent Authorities in bilateral discussions. 


12. Paragraph 3 also requires that, in the circumstances described in the first sentence of the 
paragraph, the Competent Authority that has suspended the mutual agreement procedure shall notify 
the other Competent Authority as soon as possible of the suspension and its basis. Such notification is 
intended to ensure that the other Competent Authority is promptly informed when the bilateral 
consideration of a MAP case will be suspended. 


13. Paragraph 3 also provides that the period provided in paragraph 2(a)(ii) will stop running where 
the member of the Covered Group that presented the MAP case and both Competent Authorities have 
agreed to suspend the mutual agreement procedure for reasons other than those described in the first 
sentence of paragraph 3. The period would start running again once that suspension has been lifted. 
This could apply, for example, where the member of the Covered Group and the Competent Authorities 
have agreed to suspend the mutual agreement procedure because the outcome of another pending 
MAP or court case involving other members of the Covered Group, or of an audit of another member of 
the Covered Group, will be relevant to the analysis and resolution of the MAP case in which the Related 
Issues arise. Such circumstances could arise where different members of the Covered Group are 
involved in a series of integrated controlled transactions.   
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Paragraph 4 
14. In some cases, after the member of the Covered Group has provided the initial information 
needed to undertake substantive consideration of the MAP case, the Competent Authorities may need 
to request additional information from the member of the Covered Group. For example, after the period 
provided in paragraph 2(a)(ii) has begun and after further analysis based on working the case, a 
Competent Authority may determine that it needs additional information in respect of a particular 
structure or transaction in order to reach agreement on how to resolve an issue. In such cases, a failure 
by a Member of a Covered Group directly affected by the case (i.e. the member of the Covered Group 
who made the initial request for a mutual agreement procedure or another member of the Covered Group 
whose tax liability is directly affected by the case) to provide such additional information in a timely 
manner may delay or prevent the Competent Authorities from being able to resolve the case. To address 
this, paragraph 4 provides that the period provided in paragraph 2(a)(ii) shall be extended where both 
Competent Authorities agree that a member of the Covered Group directly affected by the case has 
failed to provide in a timely manner any additional material information requested by either Competent 
Authority. 


15. Where a request for additional information is made before the period provided in paragraph 
2(a)(ii) has begun, it is expected that the Competent Authority making that request would only notify the 
member of the Covered Group and the other Competent Authority pursuant to paragraph 8(a) – thereby 
triggering the start of the two-year period provided in paragraph 2(a)(ii) – when it had received a complete 
response to its request for additional information. Paragraph 4 thus does not provide for the extension 
of the two-year period in these circumstances. 


16. Where a request for additional information is made after the start of the period provided in 
paragraph 2(a)(ii), a late response to such a request shall extend the two-year period for an amount of 
time equal to the period beginning on the deadline date and ending on the date on which that information 
was ultimately provided.  


17. Under paragraph 7, a Competent Authority may request additional information necessary to 
undertake substantive consideration of the case within 90 days after it receives the initial request for a 
mutual agreement procedure. Where such additional requests for information are made, paragraph 10 
then provides that the start date of the case for purposes of paragraph 2 will be the earlier of –  


(i) the latest date on which a Competent Authority that requested additional information 
has notified the member of a Covered Group who presented the case and the other 
Competent Authority that it has received the information and  


(ii)  the date 90 days after both Competent Authorities have received all information 
requested by either Competent Authority from the member of the Covered Group.  


Notwithstanding the start date provided in such cases by paragraph 10, paragraph 4 permits the period 
provided in paragraph 2(a)(ii) to be extended where the Competent Authorities mutually agree that an 
incomplete response to a request for additional information made after the start of that period constitutes 
a failure to timely provide additional material information.  


18. Paragraph 4 is relevant only for purposes of determining whether the period provided in 
paragraph 2(a)(i) should be extended in cases where a member of a Covered Group fails to provide 
additional information in a timely manner. It does not change the requirements under Article 25(1) and 
a Contracting Jurisdiction’s MAP guidance for the acceptance of a MAP case or the Article 25(2) 
obligation to seek to resolve the MAP case where Competent Authorities have sufficient information to 
determine that the objection raised in the MAP request is justified.  


Paragraph 5  
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19. The dispute resolution mechanism provided for by Chapter 4 is intended to provide a mechanism 
for the Competent Authorities to resolve Related Issues that may otherwise prevent agreement with 
respect to mutual agreement procedure cases. Given that this mechanism is an extension of the mutual 
agreement procedure that serves to enhance the effectiveness of the procedure, paragraph 5(a) 
provides that the dispute resolution panel decision with respect to a Related Issue shall be implemented 
through the Competent Authority mutual agreement concerning a particular MAP case. This means that 
following the decision of the dispute resolution panel, the Competent Authorities shall reach a proposed 
Competent Authority agreement that (except to the extent that paragraph 29 applies) reflects the 
outcome of the dispute resolution panel decision within 90 days of the communication of that decision 
to them. Pursuant to paragraph 28(i), the Competent Authority to which the request for the dispute 
resolution panel proceeding was submitted shall then have 10 days (i.e. 100 days from the 
communication of the dispute resolution panel decision) to communicate to the member of the Covered 
Group that requested the dispute resolution panel proceeding and the other members of the Covered 
Group directly affected by the case the proposed Competent Authority resolution of the case that reflects 
the outcome of the dispute resolution panel decision and request that all members of the Covered Group 
directly affected by the case indicate whether they accept the proposed Competent Authority resolution 
within 30 days. 


20. Paragraph 5(b) provides for the final and binding effect of the dispute resolution panel decision, 
subject to four specific exceptions. The dispute resolution panel decision is final, meaning that, subject 
to paragraph 5(b)(ii), the dispute resolution panel decision cannot be changed, either by the Competent 
Authorities or by the dispute resolution panel, unless the provisions of paragraph 29 apply to permit 
agreement on a different resolution. The dispute resolution panel decision is binding and the Competent 
Authorities of the Contracting Jurisdictions shall implement the mutual agreement concerning the MAP 
case that reflects the outcome of the dispute resolution panel decision notwithstanding any time limits in 
the domestic laws of the Contracting Jurisdictions or in the Existing Tax Agreement. 


21. In some cases, the MAP article of an Existing Tax Agreement will provide time limits with respect 
to the implementation of any agreement reached through the mutual agreement procedure (for example, 
such a provision may provide that an agreement reached through the MAP shall be implemented 
notwithstanding domestic law time limits but only if the other Competent Authority has been notified of 
the MAP case within a defined period from the end of the taxable year to which the case relates). 
Paragraph 5(b), however, provides that the Competent Authority mutual agreement concerning the case 
that reflects the outcome of the dispute resolution panel decision shall be implemented and any such 
provisions contained in the Existing Tax Agreement related to the implementation of Competent 
Authority mutual agreements would not apply in this context. 


22. The four exceptions to the final and binding effect of the dispute resolution panel decision 
provided in paragraph 5(b) are as follows:  


(i) if a member of the Covered Group directly affected by the case does not accept the 
proposed Competent Authority resolution of the case that reflects the outcome of the 
dispute resolution panel decision within 30 days after the notification of the proposed 
Competent Authority resolution of the case that reflects the outcome of the dispute 
resolution panel decision to the member of the Covered Group that requested the 
dispute resolution panel proceeding pursuant to paragraph 28(i); 


(ii) if the dispute resolution panel decision is held to be invalid by a final decision of the 
courts of one of the Contracting Jurisdictions;   


(iii) if a member of the Covered Group directly affected by the case pursues litigation in any 
court or administrative tribunal on the Related Issues that were resolved in the mutual 
agreement implementing the dispute resolution panel decision; and 
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(iv) if a court of one of the Contracting Jurisdictions delivers a decision binding on the 
Competent Authority of that Contracting Jurisdiction in the period between the 
finalisation of the Competent Authority mutual agreement (following the acceptance of 
the proposed Competent Authority resolution concerning the case by the members of 
the Covered Group directly affected by the case) and the implementation of the mutual 
agreement by the Competent Authorities. 


The term “final decision of the courts” in paragraph 5(b)(ii) describes a decision that is not merely an 
interim order or decision. The decision can be at any level of court in one of the Contracting Jurisdictions. 


23. The exception in paragraph 5(b)(i) addresses the situation in which a member of the Covered 
Group directly affected by the case does not accept the proposed Competent Authority resolution of the 
case that reflects the outcome of the dispute resolution panel decision. In general, where a mutual 
agreement is reached before domestic remedies have been exhausted, Competent Authorities may 
require, as a condition for the finalisation or conclusion of the agreement, that the person who presented 
the MAP case renounce the exercise of rights to domestic legal remedies with respect to the issues 
resolved through the mutual agreement on the case. Without such a renunciation, a subsequent court 
decision could prevent the tax authorities from implementing the agreement. Paragraph 5(b)(i) 
accordingly provides that a member of the Covered Group directly affected by the case will be 
considered not to accept the proposed Competent Authority resolution of the case that reflects the 
outcome of the dispute resolution panel decision if that member does not withdraw from any domestic 
legal procedures or otherwise terminate any pending court or administrative proceedings in a manner 
consistent with the proposed Competent Authority resolution within 30 days after notification of the 
proposed Competent Authority resolution to the member of the Covered Group that requested the 
dispute resolution panel proceeding. A member of the Covered Group will also be considered not to 
accept the proposed Competent Authority resolution where – to the extent allowed under the domestic 
law of the relevant Contracting Jurisdiction – the member of the Covered Group does not file a waiver 
or otherwise formally forgo any right to bring the Related Issues resolved by the dispute resolution panel 
decision before a court or administrative tribunal. Where the proposed Competent Authority resolution 
is not accepted, or is considered not to have been accepted, the case shall not be eligible for any further 
consideration by the Competent Authorities. 


24. Paragraph 5(b)(ii) provides that if a final decision of the courts of one of the Contracting 
Jurisdictions holds that the dispute resolution panel decision is invalid, the request for a dispute 
resolution panel shall be considered not to have been made and the dispute resolution panel process 
shall be considered not to have taken place (except for the purposes of paragraphs 17 to 19, related to 
confidentiality, and paragraph 30, related to the costs of dispute resolution panel proceedings).  


25. Paragraph 5(b)(ii) does not provide independent grounds for the invalidation of a dispute 
resolution panel decision where such grounds do not otherwise exist under the domestic laws of the 
Contracting Jurisdictions. Instead, it is meant to ensure that where a court of one of the Contracting 
Jurisdictions invalidates a dispute resolution panel decision based on such existing domestic law rules, 
the other Contracting Jurisdiction is not bound to implement the decision. This may occur under the 
domestic laws of some jurisdictions, for example, where there has been a procedural or other failure that 
has materially affected the outcome of the dispute resolution panel process. Based on the relevant 
Contracting Jurisdiction’s domestic law rules, grounds for a legal challenge to a dispute resolution panel 
decision may exist, for example, where such a failure is a result of the misconduct of a Competent 
Authority, or of intentional conduct by members of the dispute resolution panel and/or members of a 
Covered Group and their advisors. These domestic law rules would determine the legal basis for the 
challenge, the parties with standing to make such a challenge and the court competent to adjudicate the 
challenge. 
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26. It is understood that paragraph 5(b)(ii) would apply only in exceptional circumstances. 
Depending on the relevant Contracting Jurisdiction’s domestic law rules, the procedural or other failures 
or other conduct to which paragraph 5(b)(ii) would apply could include: 


1. A Competent Authority’s failure to take appropriate steps to apply and monitor the 
impartiality or independence requirements applicable to members of a dispute 
resolution panel pursuant to paragraph 16; 


2. Any other failure by a Competent Authority to adhere to the procedural requirements 
provided in Article 19, or other procedures agreed by the Competent Authorities, if any.; 
or 


3. Collusion between the member of the Covered Group and a Contracting Jurisdiction, or 
between a member of the Covered Group or a Contracting Jurisdiction and one or more 
members of the dispute resolution panel.  


The final sentence of paragraph 5(b)(ii) makes clear that the provision shall not itself provide a basis for 
a review of the substance of a dispute resolution panel decision by the courts of the Contracting 
Jurisdictions. 


27. Paragraph 5(b)(ii) also provides that, in the circumstances where it applies, the member of the 
Covered Group can make a new request for a dispute resolution panel process unless the Competent 
Authorities agree that such a new request should not be permitted. Such a new request may be made 
without waiting for the passing of the period provided in paragraph 2(a)(ii), since such period will have 
already passed. It is expected that the Competent Authorities would agree that such a request should 
not be permitted where the actions of the member of the Covered Group were the main reason for the 
invalidation of the dispute resolution panel decision.  


28.  Paragraph 5(b)(iii) provides that the dispute resolution panel decision shall not be final and 
binding on either Contracting Jurisdiction if a member of the Covered Group pursues litigation in a court 
or administrative tribunal on Related Issues that were resolved in the mutual agreement implementing 
the dispute resolution panel decision. Paragraph 5(b)(iii) ensures that where a Contracting Jurisdiction 
is not permitted under its domestic law to require a taxpayer to agree to forgo litigation as part of 
accepting a decision under the mutual agreement procedure, that litigation cannot be used to achieve 
non-taxation or reduced taxation, for example by asserting that the dispute resolution panel decision 
binds one Contracting Jurisdiction while the outcome of the litigation binds the other. 


29. In the circumstances where paragraph 5(b)(ii) or (iii) would apply, the Competent Authorities 
may have already taken steps to implement the mutual agreement reflecting the dispute resolution panel 
decision. In such cases, it is expected that Competent Authorities would take the same steps to suspend 
or disapply the mutual agreement as they would in any other case in which a mutual agreement 
concluded by the Competent Authorities was subsequently challenged in a court or administrative 
tribunal of the Contracting Jurisdictions. 


30. Paragraph 5(b)(iv) provides a last exception in cases where a court of one of the Contracting 
Jurisdictions delivers a decision binding on the Competent Authority of that Contracting Jurisdiction in 
the period between the finalisation of the Competent Authority mutual agreement (following the 
acceptance of the proposed Competent Authority resolution by members of the Covered Group directly 
affected by the case) and the implementation of the mutual agreement by the Competent Authorities. 
Many Competent Authorities, however, will not litigate an issue in court at the same time as the issue is 
being considered in the mutual agreement procedure, thus reducing the likelihood that such cases will 
arise.  


31. Under paragraph 1, the dispute resolution panel mechanism will also apply to resolve any 
disagreement between Contracting Jurisdictions regarding whether an issue that arises in a mutual 
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agreement procedure case is a Related Issue. Paragraph 5(c) confirms that where a dispute resolution 
panel decides that an issue is not a Related Issue, this shall have no effect on the Competent Authorities’ 
obligation to endeavour to resolve the case in which that issue arises by mutual agreement, nor on the 
application of any other mandatory binding dispute resolution mechanism with respect to that issue. 


Paragraphs 6 through 10 
32.  Paragraphs 6 through 10 provide detailed rules to establish the start date of the period before a 
case becomes eligible for the dispute resolution panel mechanism. These provisions use a single point 
of reference (the member of the Covered Group who presented the MAP case) for purposes of 
determining the different milestones and deadlines provided in these paragraphs, with a view to 
promoting clarity and an efficient process.  


33. The use of a single point of reference for purposes of these paragraphs does not, however, 
preclude a Competent Authority from making requests for information to other members of the Covered 
Group directly affected by the case (for example, to other members of the Covered Group resident in 
the jurisdiction of that Competent Authority). To ensure an effective MAP process, a Competent Authority 
making such requests should inform the other Competent Authority of those requests and promptly 
provide the other Competent Authority with a copy of all responsive information it receives. 


34. Paragraph 6 provides that the Competent Authority that received the initial request for a mutual 
agreement procedure must, within 60 days of receiving the request, notify the member of the Covered 
Group who presented the case that the request has been received, and send a notification of the request, 
along with a copy of the request, to the other Competent Authority.  


35. Under paragraph 7, a Competent Authority must notify the member of the Covered Group that 
presented the case and the other Competent Authority that it has received all information necessary to 
undertake substantive consideration of the case, or request additional information for that purpose from 
the member of the Covered Group that presented the case, within 90 days from the date on which it 
received the initial request or was notified of the request, as the case may be. For these purposes, “the 
information necessary to undertake substantive consideration of the case” means the specific 
information and documentation that a taxpayer is required to submit with a request for MAP assistance 
according to each Contracting Jurisdiction’s published MAP guidance. 


36. Jurisdictions are required to publish MAP guidance as part of their implementation of the BEPS 
Action 14 minimum standard, and all Contracting Jurisdictions should have accordingly produced such 
guidance. Where a Contracting Jurisdiction has not published MAP guidance, or its published MAP 
guidance does not define the information and documentation that a taxpayer is required to submit with 
a request for MAP assistance, the Competent Authority mutual agreement operationalising Section 3 
should define “the information necessary to undertake substantive consideration of the case” for that 
Contracting Jurisdiction. For purposes of that agreed definition, Competent Authorities may make 
reference to the information identified in the “Guidance on Specific Information Required to be Submitted 
with a Request for MAP Assistance” included in the 2017 BEPS Action 14 Peer Review Documents. 


37. A Competent Authority that requests additional information shall at the same time as that request 
notify the other Competent Authority of the request. Where a Competent Authority requests additional 
information pursuant to paragraph 7(b), paragraph 8 provides that after receiving such information, the 
Competent Authority that requested the information shall provide the other Competent Authority with a 
copy of all the additional information as soon as possible following its receipt. Then, within 90 days, the 
Competent Authority that requested the information must notify the member of the Covered Group that 
presented the case and the other Competent Authority either that it has received the information 
necessary to undertake substantive consideration of the case or that some of the requested information 
was not provided. Pursuant to paragraph 8(b), a notification that some of the requested information is 
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missing shall only be sent, however, if both Competent Authorities mutually agree that the missing 
information is necessary to undertake substantive consideration of the case. 


38.  The start date of the period referred to in paragraph 2(a)(ii) depends on whether additional 
information is requested pursuant to paragraph 7(b). Where neither Competent Authority requests 
additional information, paragraph 9 provides that the start date is the earlier of: a) the date on which both 
Competent Authorities have notified the member of the Covered Group who presented the case that all 
information necessary to undertake substantive consideration of the case was received (i.e. the date on 
which the second of the two Competent Authorities has made that notification); and b) the date 90 days 
after the date on which the Competent Authority to which the request for a mutual agreement procedure 
was initially made notified the other Competent Authority of the request pursuant to paragraph 6(b). The 
date provided in paragraph 9(b) is intended to avoid blockages and ensures that there is a default start 
date in circumstances where a Competent Authority fails to take either of the actions required by 
paragraph 7 within 90 days of that Competent Authority’s receipt of the request for a mutual agreement 
procedure (i.e. by the deadline for such action provided in paragraph 7).  


39. Where additional information is requested, paragraph 10 provides that the start date is the earlier 
of: (a) the latest date on which a Competent Authority that requested additional information has notified 
the member of the Covered Group and the other Competent Authority that the information has been 
received pursuant to paragraph 8(a); and (b) the date that is 90 days after both Competent Authorities 
have received all additional information requested by either Competent Authority from the member of 
the Covered Group that presented the case. The date provided in paragraph 10(b) serves a similar 
purpose to the date provided in paragraph 9(b). It is intended to avoid blockages and ensures that there 
is a default start date in circumstances where a Competent Authority does not send the notification 
provided in paragraph 8(a) and the Competent Authorities do not agree to send the notification provided 
in paragraph 8(b) within 90 days of the receipt of the additional information requested pursuant to 
paragraph 7(b). 


40. Once the start date has been determined pursuant to paragraph 10, Competent Authorities will 
not be precluded from making further requests for additional information during the case development 
and discussion process, but any such further requests will have no effect on the running of the two-year 
period, except to the extent that the Competent Authorities mutually agree, pursuant to paragraph 4, to 
extend the two-year period based on the failure by a member of a Covered Group directly affected by 
the case to provide in a timely manner any additional material information requested by either Competent 
Authority after the start of that period. 


41. The provisions defining the “start date” for purposes of the dispute resolution panel mechanism 
have no effect on the definition of “start date” for purposes of the BEPS Action 14 “MAP Statistics 
Reporting Framework”. These two definitions are intended to remain independent as they serve different 
purposes. 


Paragraphs 11 and 12 
42. Paragraphs 11 and 12 are intended to facilitate the effective conduct of dispute resolution panel 
proceedings through the development by the Competent Authorities of documentation to reflect basic 
information about the case and to frame the issues for decision by the dispute resolution panel. 


43. Paragraph 11 provides that, within 30 days of the request for a dispute resolution panel pursuant 
to paragraph 2, the Competent Authorities shall agree a brief statement of information that identifies the 
members of the Covered Group directly affected by the case and contains a general description of the 
Related Issues to be resolved in the case. This statement of information will be used to determine 
whether prospective dispute resolution panel members satisfy the eligibility requirements identified in 
paragraph 16 as they relate to independence and impartiality. 
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44. Paragraph 12 requires the Competent Authorities to agree, within 60 days of a request for a 
dispute resolution panel pursuant to paragraph 2, Terms of Reference for the case. These Terms of 
Reference shall include:  


(i)  a description of the relevant business activities of the Covered Group;  


(ii)  a description of the Related Issues in dispute in the case;  


(iii)  a description of the matters to be considered for the resolution of the case, including 
identification of all matters in the case previously agreed between the Competent 
Authorities; and 


(iv) a description of the final position taken by each Competent Authority in the discussion 
of the unresolved matters that prevent mutual agreement by the Competent Authorities. 


These Terms of Reference may also include logistical or procedural information. 


45. The Terms of Reference are intended to frame the issues for decision by a dispute resolution 
panel and thereby contribute to an efficient and effective panel process. The purpose of the inclusion in 
the Terms of Reference of the final position taken by each Competent Authority in the MAP discussion 
of unresolved Related Issues is to contribute to discipline and transparency in both MAP discussions 
and the dispute resolution panel process; paragraph 12(a)(iv) also supports the default rule in paragraph 
28(h) that applies when a Competent Authority does not submit a proposed resolution to the dispute 
resolution panel by the deadline provided in paragraph 28(a).  


46. The Terms of Reference are to be communicated to the Chair on the date of his or her 
appointment, or as soon thereafter as possible. If the Terms of Reference have not been agreed by the 
date for submission of the proposed resolutions and position papers provided in paragraph 28, both 
Competent Authorities shall send to each other and to the Chair their most recent written proposals for 
the Terms of Reference at the same time as their proposed resolutions and position papers. All the 
matters identified as unresolved in each of these proposals for the Terms of Reference shall be treated 
as unresolved for the purposes of the subsequent proceedings. Where these proposals for the Terms 
of Reference reflect a disagreement regarding whether an unresolved issue is a Related Issue, the 
dispute resolution panel shall resolve that disagreement, as provided in paragraph 28(a). 


Paragraph 13 


47. Section 3 of Part VI sets out the core provisions related to the dispute resolution panel 
mechanism, as well as default rules to ensure that the key structural elements of the process are in 
place, and is intended to permit the dispute resolution panel mechanism to function without the 
requirement of additional bilateral Competent Authority mutual agreements. Paragraph 13 recognises, 
however, that the Contracting Jurisdictions may wish to settle certain aspects of the mode of application 
of the provisions of Section 3 by mutual agreement, in light of the wide variety of legal and tax systems, 
and the fact that each Competent Authority relationship is unique. The smooth functioning of the dispute 
resolution panel process will require close collaboration by the Competent Authorities. Consultation and 
agreement on additional procedural and operational details of the process may help to ensure its 
effective implementation and proper functioning. Where appropriate, Competent Authority mutual 
agreements concluded pursuant to paragraph 13 could establish agreed guidelines for the conduct of 
dispute resolution panel proceedings, which could include, for example, provisions on the working 
language of dispute resolution panels. 


48. As recognised by paragraphs 50 to 52 of the Commentary on Article 25 of the OECD Model, 
treaty provisions based on Article 25(3) provide competent authorities with broad authority to resolve 
difficulties of application of the treaty by means of mutual agreement. Such authority includes the 
authority to supplement treaty provisions providing for dispute resolution mechanisms such as the Article 
19 dispute resolution panel mechanism or the OECD Model Article 25(5) MAP arbitration mechanism. 
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Paragraph 13 expressly confirms in the MLC that the Competent Authorities of the Contracting 
Jurisdictions may by mutual agreement settle the mode of application of Article 19 – that is, that the 
Competent Authorities may by mutual agreement supplement the procedural and operational details 
provided by Article 19, with a view to ensuring that the dispute resolution panel mechanism most 
effectively achieves its objectives. Where a State’s domestic law would limit its Competent Authority’s 
exercise of the authority to conclude mutual agreements pursuant to paragraph 19 or to provisions based 
on OECD Model Article 25(3), it is expected that its Competent Authority would only conclude mutual 
agreements with treaty partner Competent Authorities pursuant to paragraph 13 to the extent that such 
mutual agreements were consistent with such domestic law limitations. 


Paragraphs 14 and 15 


49.  In some jurisdictions a mutual agreement concluded by the Competent Authority cannot override 
the decision of a court or administrative tribunal of that jurisdiction as a matter of law. In these 
jurisdictions, the Competent Authority would be unable to implement a mutual agreement reflecting a 
dispute resolution panel decision to the extent of any conflict or inconsistency between the decision of 
the court or administrative tribunal and the dispute resolution panel decision. The Competent Authority 
of the other jurisdiction involved in the MAP case, however, would be bound by the dispute resolution 
panel decision and would be obliged to implement the mutual agreement reflecting the dispute resolution 
panel decision. In such circumstances, inconsistent treatment of the contested matters in the two 
Contracting Jurisdictions would likely result in either double taxation or non-taxation. Paragraph 14 
addresses this issue by ensuring that the dispute resolution panel process cannot be pursued with 
respect to Related Issues that have been resolved through domestic litigation before submission of the 
Related Issues to a dispute resolution panel in certain circumstances. 


50. Paragraph 14 provides that an unresolved Related Issue shall not be submitted to a dispute 
resolution panel if a decision on that Related Issue has already been rendered by a court or 
administrative tribunal of either Contracting Jurisdiction and the Competent Authority of the Contracting 
Jurisdiction of that court or administrative tribunal is legally bound by the decision.  


51. Paragraph 15 complements paragraph 14 by providing that the dispute resolution panel process 
will terminate if a decision concerning an unresolved Related Issue is rendered by a court or 
administrative tribunal of one of the Contracting Jurisdictions at any time after a request for a dispute 
resolution panel has been made. Like paragraph 14, paragraph 15 applies only where the Competent 
Authority of the Contracting Jurisdiction of that court or administrative tribunal is legally bound by the 
decision. Paragraph 15 provides two distinct rules that apply in different circumstances: 


• If the dispute resolution panel has not yet delivered its decision, the dispute resolution panel 
process will terminate. As provided in paragraph 27, the MAP case shall not be eligible for any 
further consideration by the Competent Authorities. 


• If the court or administrative tribunal decision is rendered after the dispute resolution panel 
has delivered its decision, notwithstanding paragraph 5(b), the dispute resolution panel 
decision shall not be final and binding on both Contracting Jurisdictions, and any mutual 
agreement concerning the case that reflects the outcome of the dispute resolution panel decision 
shall not be implemented. Paragraph 15(b) would apply both before and after the communication 
to the member of the Covered Group of the proposed Competent Authority resolution reflecting 
the dispute resolution panel decision. As provided in paragraph 27, the MAP case shall not be 
eligible for any further consideration by the Competent Authorities, except to the extent mutually 
agreed by the Competent Authorities. 


52. Both paragraphs 14 and 15 are intended to avoid a possible conflict between the results of the 
dispute resolution panel process and the decision of a court or administrative tribunal, in circumstances 
where a Competent Authority cannot override the decision of a court or administrative tribunal of that 
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jurisdiction as a matter of law. As explained above, in such circumstances a Competent Authority would 
be unable to implement the results of the dispute resolution panel process through a mutual agreement 
if those results conflicted with a court decision in that jurisdiction on the same matter. 


53. In those Contracting Jurisdictions where Competent Authorities may conclude mutual 
agreements deviating from domestic court decisions, these paragraphs will not preclude members of 
Covered Groups from requesting a dispute resolution panel in the cases described in paragraph 14, nor 
will they trigger the application of paragraph 15. Competent Authorities may wish to clarify the operation 
of paragraphs 14 and 15 in bilateral consultations. In particular, in some Contracting Jurisdictions the 
Competent Authority would be precluded from maintaining taxation that a court had decided was not in 
accordance with the Convention but would not be prevented from granting relief from taxation 
notwithstanding a court decision that such taxation was in accordance with the Convention. 


Paragraph 1611 


54. Paragraph 16 sets out basic rules for the composition of a dispute resolution panel and the 
appointment and qualifications of dispute resolution panel members. While these rules apply by default, 
paragraph 16 also permits the Competent Authorities of two Contracting Jurisdictions to mutually agree 
on different rules that will apply with respect to MAP cases that involve those two Contracting 
Jurisdictions, either generally or with respect to a particular case. The provision will thus allow 
jurisdictions that, for example, prefer dispute resolution panels comprising only independent experts, or 
dispute resolution panels comprising only government officials, to agree bilaterally to so adapt these 
rules. 


55. Under paragraph 16(a), the dispute resolution panel is composed of five individual panel 
members. Paragraph 16(b) provides that each Competent Authority shall, within 60 days of the request 
for a dispute resolution panel, appoint one panel member from the staff of that Competent Authority and 
one panel member from the list of experts established bilaterally in accordance with paragraph 16(g). 
The two independent panel members appointed from the list of experts must then, within 60 days of the 
latter of their appointments, appoint a fifth member from the list of experts who is not a national or 
resident of either Contracting Jurisdiction to serve as Chair of the dispute resolution panel. Unless the 
Competent Authorities agree otherwise, there is no requirement that any member of the dispute 
resolution panel have experience as a judge or an arbitrator.  


56. Paragraph 16(c) establishes when a member of the dispute resolution panel is considered to 
have been appointed, which is relevant for purposes of certain deadlines provided by Article 19 (such 
as those in paragraph 16(b) and in paragraph 28). Paragraph 16(c) additionally provides that, upon the 
expiration of the periods provided in paragraph 16(b), the Competent Authority of the Contracting 
Jurisdiction of residence of the member of a Covered Group that requested a dispute resolution panel 
shall inform that member of a Covered Group if either Competent Authority has not appointed one or 
more dispute resolution panel members in accordance with paragraph 16(b), or if the two panel members 
appointed pursuant to paragraph 16(b)(ii) have not appointed a Chair. Such notification is intended to 
permit the member of the Covered Group to request that these appointments be made pursuant to the 
default rules in paragraphs 16(d) and 16(e) and thereby prevent the blockage of the dispute resolution 
panel process by non-appointment of one or more panel members or non-appointment of the Chair. 


                                                
11 As noted above, members of the Inclusive Framework have divergent views as regards the composition of the 
dispute resolution panel and the drafting of paragraph 16 is intended solely to illustrate technical aspects of the process 
for the appointment of dispute resolution panel members. Commentators should accordingly read the commentary on 
paragraph 16 with the understanding that it is only illustrative and does not represent the final or consensus views of 
the Inclusive Framework with regard to the composition of the dispute resolution panel. 
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57. Paragraphs 16(d) and 16(e) describe default rules that apply where either Competent Authority 
fails, within the prescribed time periods, to appoint a member of the dispute resolution panel, or where 
the two independent panel members appointed from the list of experts fail to appoint a Chair.  


58. Paragraph 16(d) provides that where a Competent Authority fails to make the appointments 
provided in paragraph 16(b) by the applicable deadline, that appointment will be made for the Competent 
Authority. In the case of both a failure to appoint the member from the staff of the Competent Authority 
(under paragraph 16(b)(i)) and a failure to appoint the member from the list of independent experts 
(under paragraph 16(b)(ii)), a panel member shall be appointed at random from the list of independent 
experts. In the circumstances where this rule would apply with respect to the appointment of a dispute 
resolution panel member pursuant to paragraph 16(b)(i), the relevant Competent Authority would not be 
represented on the dispute resolution panel. Paragraph 16(e) then provides that where the independent 
experts cannot agree a Chair of the panel by the deadline, the Chair shall be appointed at random from 
the list of independent experts. These default rules are intended to ensure that the dispute resolution 
panel process, and therefore a resolution of Related Issues in a mutual agreement procedure case, 
cannot be unduly delayed by a failure to constitute a dispute resolution panel. As default rules, the rules 
in paragraphs 16(d) and 16(e) will apply only to the extent that the Competent Authorities of the relevant 
Contracting Jurisdictions have not mutually agreed on different rules. 


59. Paragraph 16(f) provides that – except to the extent that the Competent Authorities of the 
relevant Contracting Jurisdictions have mutually agreed on different rules – each independent expert 
appointed to the dispute resolution panel pursuant to paragraph 16(b)(ii) and the Chair must, at the time 
of accepting their appointment, fulfil the requirements set out in paragraph 16(g) and fulfil certain other 
requirements to ensure their impartiality and independence with respect to the specific MAP case. In 
particular: 


• Neither they nor a Family Member were an employee or contractor of any member of the 
Covered Group, in the previous [five] years, or continues to derive benefits of any kind from such 
engagements that existed in any prior period. 


• Neither they nor a Family Member were a Significant Investor in, or had Significant Business 
Dealings with, any member of the Covered Group, in the previous [five] years, or continues to 
derive benefits of any kind from such investments or relationships that existed in any prior period. 


• They, or an enterprise or firm with which they were associated at a global or regional level in the 
past [five] years, must not have been involved in providing tax services or accounting/audit 
services to the Covered Group in the previous [five] years.  


Each of these panel members must also maintain their impartiality and independence throughout the 
proceedings, and must for a reasonable period of time thereafter avoid conduct that may damage the 
appearance of impartiality and independence of the members of the dispute resolution panel with respect 
to the proceedings. Such conduct would include, for example, accepting employment with a member of 
the Covered Group, or its advisors, soon after delivering the dispute resolution panel decision. 
Prospective dispute resolution panel members will undertake to disclose to both Competent Authorities, 
in writing, any facts or circumstances that arise during the panel proceedings that might call into question 
their impartiality or independence. Each panel member will execute a written certification to the effect of 
the provisions of paragraph 16(f). 


60. Paragraph 16(g) provides rules for the establishment of the bilateral list of experts from which 
(pursuant to paragraph 16(b)) certain members of dispute resolution panels will be appointed. For 
purposes of constituting this list of experts, the Competent Authority of each Contracting Jurisdiction to 
an Existing Tax Agreement shall nominate five individuals who –  


(i)  are persons of high moral character who may be relied upon to exercise independent 
judgment and conduct themselves in a professional manner; 
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(ii) have at least [six] years of relevant experience in dealing with corporate income tax 
matters; and 


(iii) do not belong to or work on behalf of any Competent Authority, tax administration or 
Ministry of Finance and were not in such a situation at any time during the previous [12 
months], irrespective of whether the individual is/was on secondment to a regional tax 
organisation or an international organisation during this time (for the purposes of Section 
3, an individual who has accepted an appointment as a member of any other panel 
provided for under this Convention, or as an arbitrator in an arbitration proceeding 
pursuant to Part VI of the BEPS Multilateral Instrument or any other bilateral or 
multilateral agreement or instrument providing for the arbitration of unresolved issues in 
a mutual agreement procedure case, will not be considered based on such appointment 
to belong to or work on behalf of, or to have belonged to or worked on behalf of, the 
Competent Authority, tax administration or Ministry of Finance of a Contracting 
Jurisdiction). 


61. There is no requirement that a Competent Authority nominate five different individuals for 
purposes of each of its bilateral treaty relationships. Competent Authorities should, however, keep in 
mind that the Chair of a dispute resolution panel shall be appointed from among the individuals on the 
list of experts who are not nationals or residents of either of the relevant Contracting Jurisdictions. 


62. Pursuant to paragraph 16(g), each Contracting Jurisdiction shall confirm with each person it 
nominates that person’s willingness to serve as a member of a dispute resolution panel, including (in 
cases where the expert is neither a national or resident of either Contracting Jurisdiction) whether that 
person would be willing to serve as Chair. In all cases, at least [one] expert nominated by each 
Contracting Jurisdiction shall not be a national or resident of either relevant Contracting Jurisdiction and 
shall be willing to serve as Chair (for purposes of the appointment of a Chair of the dispute resolution 
panel pursuant to paragraph 16(b)). Each Competent Authority shall inform the other Competent 
Authority of the experts so nominated. A Competent Authority shall be entitled to object to a person 
nominated by the other Competent Authority only where that person does not meet the requirements 
provided in paragraph 16(g). Each Contracting Jurisdiction may change the persons so nominated and 
shall notify the other Competent Authority without delay when it wishes to do so. 


63.  Paragraph 16(h) provides a default rule that is designed to prevent blockages of the dispute 
resolution panel mechanism in two specific circumstances: where one or both Competent Authorities to 
an Existing Tax Agreement fail to nominate any individuals to the list of experts used to select dispute 
resolution panel members appointed pursuant to paragraph 16(b)(ii) and the Chair; or where none of the 
individuals nominated by a Competent Authority to the list of experts meets the requirements of 
paragraph 16(f) or is otherwise available to act as a member of a dispute resolution panel in a particular 
case. In these circumstances, the Standing Pool comprising Independent Experts established for 
purposes of Amount A Determination Panels shall be used for purposes of the appointment by that 
Competent Authority of a dispute resolution panel member pursuant to paragraph 16(b)(ii) and for 
purposes of the appointment of the Chair (with the two panel members appointed pursuant to paragraph 
16(b)(ii) taking into account that the Chair shall not be a national or resident of either Contracting 
Jurisdiction). 


64. Paragraph 16(i) addresses situations in which a dispute resolution panel member is unable to 
perform his or her duties, as a result of illness or incapacity, failing to meet standards for impartiality and 
independence, or for any other reason. It provides that the procedures in paragraph 16 shall apply with 
the necessary adaptations if for any reason it is necessary to replace a dispute resolution panel member 
after the dispute resolution panel process has begun. In such circumstances, the Competent Authorities 
shall also agree on necessary adaptations, as appropriate, to the deadlines provided in paragraph 28. 







      | 41 


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – TAX CERTAINTY FOR ISSUES RELATED TO AMOUNT A © OECD 2022 
      


Competent Authorities may mutually agree on alternative arrangements to replace dispute resolution 
panel members, bearing in mind the overall objective of timely resolution of Related Issues. 


65. Finally, paragraph 16(j) provides definitions of certain terms used in paragraph 16(f) to establish 
when a person from the list of experts provided in paragraph 16(g) is considered to have a conflict that 
would prevent that panel member from serving on a dispute resolution panel in a particular case. 


Paragraph 17 
66. To ensure that the dispute resolution panel process can accomplish its purpose without 
undermining the confidentiality of the mutual agreement procedure, it is important that the Competent 
Authorities be permitted to provide the members of the dispute resolution panel with relevant information, 
subject to the same strict confidentiality requirements that would apply to the Competent Authorities 
themselves. To accomplish this, paragraph 17 provides that, solely for the purposes of Article 19, and 
of the provisions of Existing Tax Agreements, [bilateral and multilateral agreements for the exchange of 
tax information,] this Convention, and the domestic laws of the Contracting Jurisdictions related to the 
exchange of information, confidentiality, and administrative assistance, the members of the dispute 
resolution panel shall be considered persons or authorities to whom information may be disclosed. [The 
reference to “bilateral and multilateral agreements for the exchange of tax information” is intended to 
clarify that paragraph 17 also applies with respect to the disclosure of tax information exchanged 
pursuant to bilateral tax information exchange agreements (TIEAs) and multilateral agreements such as 
the Convention on Mutual Administrative Assistance in Tax Matters.] 


67. Pursuant to paragraph 17, such information may also be disclosed to prospective dispute 
resolution panel members, but solely to the extent necessary to verify their ability to fulfil the 
requirements of dispute resolution panel members, including, for example, their independence and 
impartiality. Paragraph 17 additionally provides that information received by the dispute resolution panel 
or by prospective dispute resolution panel members, as well as any information that the Competent 
Authorities may receive from the dispute resolution panel, shall be considered information exchanged 
under the exchange of information and administrative assistance provisions of the relevant agreement. 
Recognising the need to balance the goal of minimising the number of people to whom information may 
be disclosed against dispute resolution panel members’ need for staff support, this paragraph also 
provides for disclosure under the same conditions to a maximum of three staff per panel member. 


Paragraphs 18 and 19 
68. Paragraph 18 requires the Competent Authorities to ensure that prospective dispute resolution 
panel members from the list of experts provided in paragraph 16(g) agree in writing, prior to the 
disclosure to them of any information relating to the dispute resolution panel proceeding, to treat such 
information consistently with the confidentiality and nondisclosure obligations described in the provisions 
of the relevant agreement related to exchange of information and administrative assistance and under 
the applicable laws of the Contracting Jurisdictions. Competent Authorities must also ensure that 
members of the dispute resolution panel from the list of experts provided in paragraph 16(g) and their 
staff agree in writing, prior to their acting in an dispute resolution panel proceeding, to treat any 
information relating to the proceeding consistently with the confidentiality and nondisclosure 
requirements under the provisions of the relevant agreement related to the exchange of information and 
administrative assistance and under the applicable laws of the Contracting Jurisdictions. The provisions 
on the appointment of dispute resolution panel members include a mechanism for the Competent 
Authority that appointed the dispute resolution panel member to obtain such a written agreement from 
the dispute resolution panel member and their staff. Either Competent Authority may obtain the written 
agreement from the Chair and their staff. 


69. The consequences for a member of a dispute resolution panel or a prospective dispute 
resolution panel member who breaches such a written agreement would be determined under the 
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applicable domestic laws of the Contracting Jurisdictions and under the terms of the agreement itself 
(for example, the agreement may provide that a dispute resolution panel member shall be dismissed 
and shall forfeit any remuneration to which that member would otherwise be entitled in the event of a 
breach of the agreement’s confidentiality provisions). The consequences for a member of a dispute 
resolution panel or a prospective dispute resolution panel member under the applicable domestic law 
may be determined by courts or other bodies, besides or in addition to the Competent Authorities. In the 
event that a member of a dispute resolution panel or a prospective dispute resolution panel member 
breaches this agreement, the Competent Authorities shall by mutual agreement determine the 
consequences of that breach on the dispute resolution panel proceeding itself, which could, for example, 
include the replacement of one or more members of the dispute resolution panel in circumstances where 
the dispute resolution panel proceeding is still ongoing.  


70. Paragraph 19 requires the Competent Authorities, prior to the start of a dispute resolution panel 
proceeding, to ensure that each member of a Covered Group involved in the case and their authorised 
representatives or advisors agree in writing not to disclose any of the information received during the 
course of the dispute resolution panel proceeding from either Competent Authority or from the dispute 
resolution panel, other than the determination of the panel where that disclosure is required under the 
laws of any jurisdiction. Such a disclosure could be required, for example, for purposes of financial 
reporting by the Covered Group or by securities regulations, and may be required in a jurisdiction other 
than one of the two Contracting Jurisdictions involved in the MAP case (for example, in a third jurisdiction 
in which the Covered Group’s parent entity is resident). 


71. A breach of this agreement between the time at which the request for a dispute resolution panel 
was made and before the dispute resolution panel has delivered its decision will result in the termination 
of the mutual agreement procedure and the dispute resolution panel proceeding with respect to the case. 
Where such a breach occurs subsequent to the dispute resolution panel’s delivery of its decision, the 
Competent Authorities shall by mutual agreement determine the consequences of the breach with 
respect to the dispute resolution panel proceeding. 


72. It is expected that Competent Authorities would take a practical approach in determining the 
consequences of a breach on the dispute resolution panel proceeding (which would apply in addition to 
the consequences for dispute resolution panel members under the applicable domestic laws of the 
Contracting Jurisdictions). Such an approach should balance the need to maintain the integrity of the 
dispute resolution panel process and the objective of achieving timely resolution of Related Issues.  


Paragraphs 20 and 21 
73. Paragraphs 20 and 21 establish a process for communications between the Competent 
Authorities and the members of the dispute resolution panel, with a view to ensuring clarity in how 
information is communicated and by whom. In general, all correspondence from a Competent Authority 
to the dispute resolution panel should be communicated concurrently to the other Competent Authority. 
Paragraph 28, however, provides special rules with respect to Competent Authorities’ proposed 
resolutions, supporting position papers, and reply submissions that are intended to ensure a level playing 
field as between the Competent Authorities. Correspondence from the dispute resolution panel to the 
Competent Authorities is to be communicated by the Chair concurrently to both Competent Authorities.  


74. It is contemplated that the dispute resolution panel process itself will, as far as possible, be 
conducted via tele- and/or videoconferencing, without the need for in-person meetings. Such 
teleconferencing or videoconferencing must make use of appropriate measures and facilities (such as 
encryption) to ensure the security and confidentiality of dispute resolution panel communications. In the 
event that the dispute resolution panel considers that a face-to-face meeting is necessary, the Chair will 
contact the Competent Authorities, who will mutually agree whether such a meeting is necessary and, if 
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so, when and where the meeting should be held. The Competent Authorities would then communicate 
that information to the dispute resolution panel through the Chair.  


Paragraphs 22 to 25 
75. Paragraphs 22 to 25 provide rules to ensure the integrity of the dispute resolution panel process 
by – 


• Barring any ex parte communications between the Competent Authorities and the members of 
the dispute resolution panel appointed from the list of experts provided in paragraph 16(g) related 
to the MAP case that result in the dispute resolution panel proceeding or to the panel proceeding 
itself. Because all communications between the Competent Authorities and the dispute 
resolution panel are required to be in writing, the Competent Authority making a communication 
to dispute resolution panel members should always copy the other Competent Authority. A panel 
member from a Contracting Jurisdiction’s Competent Authority will not be prevented from 
continuing to communicate normally with the rest of the Competent Authority staff, including 
about matters related to the MAP case or the panel proceeding. Panel members from a 
Competent Authority could thus, for example, contribute to Competent Authority discussions of 
an agreed resolution of the MAP case, which would not involve the independent panel members. 


• Prohibiting any communications regarding Related Issues before a dispute resolution panel 
between a member of the dispute resolution panel and the member of the Covered Group who 
presented the MAP case, any other member of the Covered Group, or their representatives, 
agents or advisers, during or for a reasonable period subsequent to the dispute resolution panel 
proceedings. The Competent Authorities should by mutual agreement determine a reasonable 
period subsequent to the panel proceedings during which this prohibition will apply. As this 
prohibition applies to all dispute resolution panel members, including those appointed from the 
staff of the Competent Authorities, the Competent Authorities should consider their ongoing need 
for engagement with the relevant Covered Group when making appointments pursuant to 
paragraph 16(b)(i). 


76. In addition, no two members of a dispute resolution panel shall have substantive discussions of 
the Related Issues without all members of the dispute resolution panel present. This prohibition shall not 
apply, however, to substantive discussions solely between the members of the dispute resolution panel 
appointed from the staff of the Competent Authorities of the Contracting Jurisdictions. Such discussions 
may facilitate an agreed resolution of the MAP case by the Competent Authorities. 


77. All of the requirements in paragraphs 22 to 25 are intended to provide a transparent process as 
between both Competent Authorities and the members of the dispute resolution panel. 


Paragraph 26 
78. Paragraph 26 requires the members of a dispute resolution panel from the list of experts 
provided in paragraph 16(g) to immediately destroy all documents or other information received in 
connection with the dispute resolution panel proceedings at the termination of the proceedings. This 
requirement is designed to protect the confidentiality of the taxpayer information that is provided to the 
members of the dispute resolution panel. Panel members from Competent Authorities would be 
expected to follow the document retention and destruction policies ordinarily applicable to their functions. 


Paragraph 27 
79. Recognising that the purpose of a dispute resolution panel under Article 19 is to resolve disputes 
between the Competent Authorities with respect to Related Issues that arise from mutual agreement 
procedure cases, paragraph 27 provides for the consequences of certain events relevant to the 
resolution of these disputes but external to the dispute resolution panel proceeding itself. The two 
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subparagraphs of paragraph 27 deal separately with the consequences for the dispute resolution panel 
and for the Competent Authorities’ consideration of the underlying mutual agreement procedure case, 
which may not be the same in all circumstances. 


80. Paragraph 27(a) first provides that the dispute resolution panel proceeding will terminate if, 
during the dispute resolution panel process (at any time after a request for a dispute resolution panel 
has been made and before the dispute resolution panel has delivered its decision) any one of the 
following events occurs:  


(i) the Competent Authorities come to a mutual agreement to resolve the case; 


(ii) the member of a Covered Group who presented the case withdraws either its request 
for a dispute resolution panel or its request for a mutual agreement procedure; 


(iii)  a decision concerning the case is rendered by a court or administrative tribunal of one 
of the Contracting Jurisdictions before the dispute resolution panel has delivered its 
decision to the Competent Authorities and the Competent Authority of the Contracting 
Jurisdiction of that court or administrative tribunal is bound by the decision, as provided 
in paragraph 15(a); or 


(iv)  any member of the Covered Group or any of its authorised representatives or advisors 
breaches the written confidentiality agreement required by paragraph 19. 


81. Paragraph 27(b) then provides that, where the dispute resolution panel proceeding with respect 
to a case has been terminated pursuant to paragraph 27(a), the case shall not be eligible for any further 
consideration by the Competent Authorities, except to the extent mutually agreed by the Competent 
Authorities in specifically identified circumstances. Whilst the mutual agreement procedure with respect 
to a case would close or be terminated in the event of a Competent Authority mutual agreement to 
resolve the case or a taxpayer’s withdrawal of its MAP request, the Competent Authorities may consider 
that further consideration of the case is appropriate in certain other circumstances.  


82. A first circumstance where further Competent Authority consideration of the MAP case may be 
appropriate is where the member of the Covered Group withdraws its request for a dispute resolution 
panel but not the underlying MAP request. Such a withdrawal could occur, for example, if a member of 
a Covered Group requested a dispute resolution panel but soon thereafter was informed by the 
Competent Authorities that they would reach an agreed resolution of the MAP case shortly. Although 
the dispute resolution panel proceeding would terminate pursuant to paragraph 27(a)(i) upon a 
Competent Authority mutual agreement, the Competent Authorities would continue to be bound by the 
provisions of Article 19 to take certain actions by fixed deadlines until that mutual agreement was 
concluded. Competent Authorities may thus prefer to ask the member of the Covered Group to withdraw 
the request for a dispute resolution panel in view of an imminent mutual agreement, the date of which 
they will not know with absolute certainty, in order to avoid being obliged to set up a dispute resolution 
panel that will likely not be used. Further Competent Authority consideration of the MAP case would only 
occur in these circumstances where both Competent Authorities agreed it was appropriate. 


83. A second circumstance where further Competent Authority consideration of the MAP case may 
be appropriate is where the dispute resolution panel proceeding is terminated as a result of a court 
decision binding the Competent Authority of one Contracting Jurisdiction. Such further Competent 
Authority consideration would permit the Competent Authority of the other Contracting Jurisdiction to 
evaluate whether it would agree to provide relief consistent with that court decision (such as by providing 
a corresponding adjustment) in the context of the mutual agreement procedure. 


Paragraph 28 
84. Paragraph 28 provides a default rule for the decision-making process that will be used in dispute 
panel proceedings pursuant to Article 19. The provision also permits the Competent Authorities of the 







      | 45 


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – TAX CERTAINTY FOR ISSUES RELATED TO AMOUNT A © OECD 2022 
      


Contracting Jurisdictions to mutually agree on different rules for the decision-making process, which 
may apply to all cases or to a particular case. In the absence of such an agreement, however, the 
decision-making process described in paragraph 28 will apply. 


85. Dispute resolution panels will, by default, apply a last-best offer (also known as final offer) 
approach to decision-making. Under this approach, the Competent Authorities will each submit to the 
dispute resolution panel a proposed resolution which addresses all of the unresolved Related Issues in 
the case in a manner that is consistent with any previous agreements that have been reached in that 
case by the Competent Authorities. For each adjustment or similar issue in the case, the proposed 
resolution will generally include only the disposition of specific monetary amounts (for example, of 
income or expense). In some cases, however, unresolved Related Issues will include questions 
regarding whether the conditions for applying a provision of an Existing Tax Agreement have been met. 
Where the unresolved Related Issues in a case include such a “threshold question”, such as whether 
an enterprise of one of the Contracting Jurisdictions has a permanent establishment in the other 
Contracting Jurisdiction, the Competent Authorities may submit their proposed answers to the threshold 
question (i.e. yes or no). If there are other unresolved Related Issues the disposition of which is 
contingent on the answer reached with respect to the threshold question, it is expected that the 
Competent Authorities would also submit alternative proposed resolutions of those remaining Related 
Issues.  


86. Pursuant to the introductory language of paragraph 28, the Competent Authorities of two 
Contracting Jurisdictions may mutually agree to use an alternative form of decision-making, such as an 
independent opinion approach, whether in a specific case or in general. As noted above, however, last-
best offer decision-making will apply in all circumstances in the absence of such a mutual agreement. 
Competent Authorities that come to such a mutual agreement should keep in mind that certain 
alternative forms of decision-making (such as an independent-opinion approach) may be expected to 
lengthen the period of time required by a dispute resolution panel to deliver its decision. Those 
Competent Authorities should thus also consider the interactions with the time periods provided for 
different steps in the dispute resolution panel process, or with respect to the Terms of Reference, 
keeping in mind the overall objective of the mechanism to provide a timely resolution of Related Issues. 
As provided in paragraph 28(j), the dispute resolution panel decision shall have no precedential value 
notwithstanding a Competent Authority mutual agreement to use an alternative form of decision-making, 
and any rationale or explanation provided in connection with such decision-making would not create 
precedent for the resolution or decision of other cases.  


87. The proposed resolutions submitted by the Competent Authorities of each Contracting 
Jurisdiction may be supported by a position paper. Each proposed resolution and any supporting position 
paper must be submitted for consideration by the dispute resolution panel by the date on which the 
proposed resolution is due (i.e. within 60 days of the appointment of the Chair of the dispute resolution 
panel, as provided in paragraph 28(a)).  


88. The proposed resolution shall not exceed five pages. The supporting position paper shall not 
itself exceed 30 pages but may be supported by annexes. The supporting position paper should contain 
a complete and concise explanation of the Competent Authority’s proposed resolution. Annexes to the 
supporting position paper should provide factual information as background to supplement the proposed 
resolution and should not contain additional arguments not set out in the supporting position paper.  


89. Each Competent Authority submits its proposed resolution solely to the Chair. The Chair will 
then provide copies of both proposed resolutions to the two Competent Authorities concurrently, as soon 
as possible after the earlier of the date on which the proposed resolutions were due and the date of 
receipt of the latest of the proposed resolutions. This process for the communication of proposed 
resolutions is intended to ensure a level playing field as between the Competent Authorities by informing 
each Competent Authority of the other’s position and arguments at the same time. Supporting position 
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papers and reply submissions are similarly communicated by the Competent Authorities solely to the 
Chair, who then provides copies of these documents concurrently to both Competent Authorities. Where, 
however, the provisions of paragraph 28(h) apply, paragraph 28(a) provides that the Chair will provide 
copies of the proposed resolutions to both Competent Authorities only at the end of the 7-day period 
provided in paragraph 28(h). At that time, the Chair will inform both Competent Authorities if the 
Competent Authority that was provided additional time to submit a proposed resolution did not do so. 


90. Each Competent Authority may also submit a reply submission with respect to the proposed 
resolution and supporting position paper submitted by the other Competent Authority. A reply submission 
must be submitted for consideration by the dispute resolution panel within 60 days of the date on which 
the proposed resolution and supporting position paper were due. The reply submission is meant to 
address only the positions and arguments of the other Competent Authority, and a Competent Authority 
should not advance additional arguments in favour of its own position in a reply submission. In 
circumstances where a Competent Authority has not submitted a proposed resolution within the 
additional 7-day period provided in paragraph 28(h), the other Competent Authority shall consider the 
relevant Competent Authority position described in the Terms of Reference pursuant to 
paragraph 12(a)(iv) as that Competent Authority’s proposed resolution for purposes of any reply 
submission. A Competent Authority that has not submitted a proposed resolution may submit a reply 
submission but, as noted above, should not use a reply submission to advance its own arguments or 
position. 


91. The reply submission shall not exceed 10 pages but may be supported by annexes. The reply 
submission should contain a complete and concise response to the positions and arguments set out in 
the other Competent Authority’s proposed resolution and supporting position paper. Like the annexes to 
the supporting position paper, annexes to the reply submission should only to provide factual information 
as background to supplement the reply submission. 


92. Paragraph 28(d) further provides that any annex to a supporting position paper or reply 
submission which does not reflect publicly available information must be a document previously made 
available for the Competent Authorities of both Contracting Jurisdictions to use in discussion of the 
mutual agreement procedure case. Moreover, any factual information used in a supporting position 
paper or reply submission which does not reflect publicly available information must be contained in a 
document previously made available for both Competent Authorities to use in discussion of the mutual 
agreement case. 


93. Under paragraph 28(e), the Competent Authority of a Contracting Jurisdiction is permitted to 
refer in materials submitted to a dispute resolution panel to a proposal for resolution previously made by 
either Competent Authority during discussion of the MAP case only if that proposal is submitted to the 
dispute resolution panel for consideration as a proposed resolution or if that position is described in the 
Terms of Reference pursuant to paragraph 12(a)(iv). A reply submission prepared pursuant to 
paragraph 28(c) will necessarily refer to the proposed resolution submitted by the other Competent 
Authority. The final position taken by each Competent Authority in the MAP discussion of the Related 
Issues will be provided to the dispute resolution panel as part of the Terms of Reference, and it may 
accordingly be appropriate for a Competent Authority to refer to that final position in its submissions to 
a dispute resolution panel. In the context of the dispute resolution panel process, reference to other 
positions taken by a Competent Authority may create uncertainty or confusion, given the binary nature 
of a dispute resolution panel’s decision. The restrictions provided by paragraph 28(e) would not apply to 
the Competent Authorities, however, in the context of their bilateral MAP discussions of the case, which 
may continue at the same time as a dispute resolution panel proceeding. 


94. The Competent Authorities may mutually agree on different rules with respect to the proposed 
resolutions, position papers, and reply submissions, including their maximum length and their content, 
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in any agreement on the mode of application of the dispute resolution panel procedure entered into 
pursuant to paragraph 13.  


[95.  In some circumstances, Contracting Jurisdictions may consider that it would be useful for the 
dispute resolution panel also to receive a paper from the member of the Covered Group that presented 
the case, which could, for example, clarify certain issues. Where both relevant Contracting Jurisdictions 
share this view, their Competent Authorities may mutually agree, in general or with respect to a specific 
case, to allow the member of the Covered Group to submit a paper to the Competent Authorities, who 
would then communicate it to the Chair of the panel. Competent Authorities who wished to provide 
generally for a Covered Group paper as part of the dispute resolution panel process could do so by 
including the following provision in a mutual agreement to implement the dispute resolution panel 
process:  


Within 60 days of the appointment of the Chair of the panel, the member of the Covered Group 
that presented the case may submit a paper (Covered Group paper), not to exceed 30 pages 
plus annexes, setting forth the Covered Group’s analysis and views of the case. The analyses 
and views raised in the Covered Group paper must be analyses and views previously provided 
to the Competent Authorities for their consideration in discussion of the mutual agreement 
procedure case prior to the start of the dispute resolution panel proceedings. Any annex to the 
Covered Group paper that does not reflect publicly available information must be a document 
previously made available to the Competent Authorities for their consideration prior to the start 
date. The member of the Covered Group that presented the case must send the Covered Group 
paper simultaneously to both Competent Authorities, who shall then send a copy of it to the 
Chair of the dispute resolution panel as soon as possible thereafter. ]12 


96. Paragraph 28(f) permits the dispute resolution panel to request additional factual information 
from the Competent Authorities within 60 days after the deadline for receipt of the proposed resolutions 
from both Competent Authorities. Such additional information may be submitted to the panel only at its 
request, and the panel will establish a deadline for responding to the request. Such requests for 
additional information may only concern information that consists of, or is reflected in, existing 
documentation; the dispute resolution panel may not request additional information not previously 
available or considered for purposes of the discussion of the mutual agreement procedure case. The 
dispute resolution panel may not request new or additional analyses from the Competent Authorities. 
The panel is not, however, permitted to request additional information from the Covered Group that 
presented the case. 


97. The Competent Authorities shall consult with each other to determine how to respond to any 
request from the panel for additional information and, prior to providing the additional information to the 
panel, shall mutually agree on the form and content of the response.  


98. Although Competent Authorities should generally not encounter difficulties in agreeing a 
response that reflects solely factual information reflected in existing documentation, there may be 
circumstances in which they disagree with respect to specific aspects of the form or content of the 
response. In these circumstances, paragraph 28(f)(ii) provides that, by the deadline established by the 


                                                
12 Paragraph 95 of the commentary does not represent the final or consensus views of the Inclusive Framework. 
Members of the Inclusive Framework have divergent views as regards the usefulness of a presentation of the Covered 
Group’s analysis and views of the case to the dispute resolution panel process. Some jurisdictions are of the view that 
such a presentation would provide a dispute resolution panel with a more informed basis to choose between the 
Competent Authorities’ proposed resolutions and that the operative text should directly provide this possibility to 
Covered Groups. Other jurisdictions oppose such a presentation of a Covered Group’s position, which they consider 
to be inappropriate in the context of a government-to-government dispute resolution mechanism that uses last-best 
offer decision-making. 
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panel, the Competent Authorities shall provide the Chair with a joint (i.e. agreed) response that reflects 
items with respect to which the Competent Authorities agree and that identifies those items with respect 
to which the Competent Authorities disagree. By that deadline, each Competent Authority shall also 
provide the Chair and the other Competent Authority with a supplementary response that addresses 
only those items with respect to which the Competent Authorities disagree. These supplementary 
responses shall not contain any new or additional analyses in support of a Competent Authority’s 
proposed resolution. 


99. Pursuant to the last-best offer approach to decision-making, the dispute resolution panel will 
select as its decision one of the proposed resolutions submitted by the Competent Authorities. In a case 
involving one or more threshold questions, the dispute resolution panel will decide the threshold 
question(s), and then adopt one of the alternative proposed resolutions submitted by the Competent 
Authorities. The dispute resolution panel will deliver its decision to the Competent Authorities of the 
Contracting Jurisdictions within 180 days of the appointment of the Chair of the dispute resolution panel. 
The decision will be adopted by a simple majority of the dispute resolution panel members. The decision 
of the dispute resolution panel will be delivered in writing to the Competent Authorities of the Contracting 
Jurisdictions.  


100. In the event that the Competent Authority of one of the Contracting Jurisdictions fails to submit 
a proposed resolution to the dispute resolution panel within the time period provided in paragraph 28(a), 
the Chair shall contact both Competent Authorities and the Competent Authority that did not submit a 
proposed resolution shall be provided 7 additional days to submit a proposed resolution to the Chair and 
the other Competent Authority. Where the relevant Competent Authority does not submit a proposed 
resolution within this 7-day period, the dispute resolution panel shall consider the relevant Competent 
Authority position described in the Terms of Reference pursuant to paragraph 12(a)(iv) as that 
Competent Authority’s proposed resolution. This rule is intended to avoid the possibility that one 
Competent Authority could block the dispute resolution panel process by not submitting a proposed 
resolution to the dispute resolution panel. 


101. Within 100 days after the receipt of the dispute resolution panel decision, the Competent 
Authority to which the request for the dispute resolution panel was submitted shall communicate to the 
member of the Covered Group that requested the dispute resolution panel proceeding and the other 
members of the Covered Group directly affected by the case the proposed Competent Authority 
resolution of the case that reflects the outcome of the dispute resolution panel decision and request that 
the members of the Covered Group directly affected by the case indicate whether they accept the 
proposed Competent Authority resolution within 30 days. The failure of any member of the Covered 
Group directly affected by the case to indicate its acceptance of the proposed Competent Authority 
resolution within 30 days shall be considered a rejection of the proposed Competent Authority resolution. 


102. The requirement that the member of the Covered Group accept the proposed Competent 
Authority resolution reflects the circumstance that MAP cases in which Related Issues arise are as a 
formal matter resolved through a competent authority mutual agreement. In general, if the terms and 
conditions of any MAP resolution are not satisfactory to the taxpayer13, the taxpayer may be entitled to 
withdraw from the MAP process and pursue other domestic remedies that are still available. The 
requirement that the member of the Covered Group accept the proposed Competent Authority resolution 
is thus a recognition that the dispute resolution panel process is not an alternative or additional recourse 


                                                
13 In most cases, a taxpayer cannot accept the terms of an agreement reached through the MAP for only some issues 
or taxation years involved, unless both Competent Authorities agree. This is due to the fact that the Competent 
Authorities commonly consider the original request by the taxpayer, which is usually multifaceted, in its entirety and 
often consider all aspects (issues and taxation years) involved at one time and as one case, and ultimately one 
outcome. The resolution of contentious MAP cases may be the result of compromise and concessions and, therefore, 
Competent Authorities routinely use a holistic approach. 
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but an extension of the mutual agreement procedure that serves to ensure the timely resolution of MAP 
cases. The resolution of the case continues to be reached through the mutual agreement procedure, 
whilst the resolution of the Related Issues that are preventing agreement in the case are handled through 
the dispute resolution panel process. This distinguishes the dispute resolution panel process from other 
forms of commercial or government-private party arbitration where the jurisdiction of the panel extends 
to resolving the whole case. In practice, it is expected that the member of the Covered Group will typically 
accept the proposed Competent Authority resolution because, once implemented, it will ensure taxation 
in accordance with the Convention, including appropriate relief from double taxation, in both Contracting 
Jurisdictions. 


103. In light of the limited purpose of dispute resolution panels to provide a streamlined method for 
resolving disputes between the Competent Authorities with respect to Related Issues, the decision of 
the dispute resolution panel will not have precedential value (i.e. the decision of the dispute resolution 
panel shall not establish a precedent with respect to Related Issues for any other case or taxable years). 


[104. Whilst the decisions of the dispute resolution panel will not have precedential value, Competent 
Authorities may wish to consider whether it is appropriate to extend the terms of the resolution of the 
case to cover subsequent taxable periods, in particular where the facts and circumstances of the relevant 
transactions or activities remain unchanged. This may facilitate the resolution of recurring issues that 
could otherwise give rise to multiple, duplicative MAP cases. Depending on the Competent Authorities’ 
MAP practices and procedures, the terms of the resolution could potentially be extended by mutual 
agreement to subsequent taxable periods for which the member of the Covered Group has filed tax 
returns (but with respect to which it has not filed MAP requests) or reflected in a bilateral advance pricing 
arrangement for future years. Any decision to extend the terms of the resolution to subsequent taxable 
periods would in all cases remain subject to the discretion of the Competent Authorities, based on the 
facts and circumstances of those subsequent taxable periods.]14  


105. Paragraph 28(j) provides that when the Chair determines that the dispute resolution panel will 
be unable to deliver its decision to the Competent Authorities of the Contracting Jurisdictions by the 
deadline provided in paragraph 28(i), the Chair is required to notify both Competent Authorities as soon 
as possible, informing them of the reasons for delay. In most cases, it is expected that providing the 
dispute resolution panel with additional time will permit the dispute resolution panel to reach a decision, 
and paragraph 28(j) expressly recognises that the Competent Authorities may mutually agree to do so. 
The Competent Authorities may also mutually agree to take any other appropriate measures to facilitate 
the panel’s decision, which could include, for example, an oral explanation by one Competent Authority 
of points in its proposed resolution that were unclear or raised questions, as provided in paragraph 23. 
In agreeing to provide the dispute resolution panel with additional time, or to any other measures they 
consider appropriate, the Competent Authorities should keep in mind the binary nature of the last-best 
offer decision-making process and the overall objective of timely resolution of Related Issues.  


106. Finally, paragraph 28(k) is a catch-all provision that permits the dispute resolution panel, to the 
extent needed, to propose any additional procedures necessary for the conduct of its business, provided 
that these procedures are not inconsistent with the Article or any other procedural rules agreed by the 
Competent Authorities. Any such additional procedures remain subject to the approval, by mutual 


                                                
14 Paragraph 104 of the commentary does not represent the final or consensus views of the Inclusive Framework. 
Members of the Inclusive Framework have divergent views as regards the potential roll-forward of dispute resolution 
panel outcomes to future years. Some jurisdictions are of the view that roll-forward would facilitate the resolution of 
recurring issues and that it should be expressly authorised in the operative text. Other jurisdictions are opposed to the 
roll-forward of dispute resolution panel outcomes, which they consider inconsistent with a mechanism that is not 
intended to establish precedents for other cases. 
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agreement, of the Competent Authorities. The Chair shall provide a written copy of any proposed 
additional procedures to the Competent Authorities.  


Paragraph 29 
107. Notwithstanding paragraph 5, paragraph 29 allows the Competent Authorities to depart from the 
dispute resolution panel decision and to agree on a different resolution within 90 days after the decision 
has been delivered to them. The 90-day time period is aligned with the period provided in paragraph 
5(a) of paragraph 5 for Competent Authorities to reach a mutual agreement concerning the case that 
reflects the outcome of the dispute resolution panel decision. Some jurisdictions consider that paragraph 
29 would be unlikely to be applied where a last-best offer approach to decision-making is used by dispute 
resolution panels, given that the decision of the dispute resolution panel will be the position of one of the 
two Competent Authorities. Other jurisdictions, however, consider that it is useful to provide Competent 
Authorities with the flexibility afforded by the paragraph.  


Paragraph 30 
108. Paragraph 30 addresses the distribution of the costs of dispute resolution panel proceedings 
and reflects the following general principles: 


• Each Contracting Jurisdiction bears the costs related to its own participation in the dispute 
resolution panel proceedings. These costs would generally relate to the Competent Authority 
resources needed to prepare the Competent Authority position and any reply submissions, which 
it is expected would be based on work that the Competent Authorities had already carried out 
for purposes of their discussion of the mutual agreement procedure case in the period before 
the request for a dispute resolution panel. Because the dispute resolution panel process must 
use tele- and videoconferencing facilities to the extent possible (pursuant to paragraph 21), a 
typical dispute resolution panel process will not involve any travel costs. Where, however, the 
Competent Authorities mutually agree that a face-to-face meeting is necessary, each Competent 
Authority will bear the travel costs related to its participation in such a meeting.  


• Each Contracting Jurisdiction bears the fees and expenses of the members of the dispute 
resolution panel appointed by that Contracting Jurisdiction’s Competent Authority, or appointed 
on behalf of that Competent Authority at random as a result of that Competent Authority’s failure 
to appoint those dispute resolution panel members, together with those dispute resolution panel 
members’ travel, telecommunication and secretarial15 costs. As noted above, a typical dispute 
resolution panel process will not involve any travel costs, but each Competent Authority would 
bear the travel costs of the members of the dispute resolution panel it appointed (or appointed 
on its behalf) in the event that the Competent Authorities agree an in-person meeting of the panel 
is necessary. 


• The remuneration of the Chair of the dispute resolution panel and the Chair’s travel, 
telecommunication and secretarial costs are borne by the Contracting Jurisdictions in equal 
shares. As noted above, a typical dispute resolution panel process will not involve any travel 
costs, but the Competent Authorities would bear equally the travel costs of the Chair of the 
dispute resolution panel in the event that the Competent Authorities agree an in-person meeting 
of the panel is necessary. 


• Other costs related to any meeting of the dispute resolution panel are borne by the Contracting 
Jurisdiction that hosts that meeting. Such other costs would generally be understood to include 


                                                
15 The “secretarial costs” referred to here are costs related to secretarial or administrative activities to support members 
of the panel in performing their duties (for example, routine document preparation). Where the panel members do not 
themselves perform these activities, they would typically be performed by member of the panel member’s staff, such 
as an administrative assistant. It is anticipated that any secretarial costs would be de minimis. 
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internal costs associated with the logistical arrangements for the meetings of the dispute 
resolution panel, such as the use of meeting facilities maintained by a Contracting Jurisdiction, 
related resources, financial management, other logistical support provided by the Competent 
Authority of a Contracting Jurisdiction, and general administrative coordination of the 
proceedings. These other costs would not include travel costs, as those costs are dealt with in 
the preceding provisions. 


• Any other costs related to expenses that both Contracting Jurisdictions have agreed to incur are 
borne in equal shares by the two Competent Authorities. Such costs could include, for example, 
costs to translate documentation for members of the dispute resolution panel or for interpretation 
during dispute resolution panel proceedings. In many cases, however, Contracting Jurisdictions 
may already require the taxpayer to provide, at its expense, translations of documentation 
related to a MAP request that was not prepared in the working language(s) of the tax 
administration. The provisions of paragraph 30(a)(v) would not preclude a Competent Authority 
from charging back to the member of a Covered Group costs such as translation costs allocated 
to that Competent Authority under paragraph 30(a)(v) in a manner consistent with its established 
practice and procedure. A Competent Authority should, however, seek to clearly provide in its 
MAP programme guidance any general requirements related to a taxpayer’s translation of 
documentation related to a MAP request. 


109. The introductory language of paragraph 30 expressly recognises that the Competent Authorities 
of two jurisdictions may agree to different rules for the distribution of the costs of dispute resolution panel 
proceedings. Such different rules may be particularly appropriate in circumstances where the two 
Contracting Jurisdictions are at significantly different stages of development, or where one Contracting 
Jurisdiction is a low-capacity jurisdiction. 


110. Paragraph 30 also provides that the Competent Authorities of the Contracting Jurisdictions may 
mutually agree that the member of the Covered Group that requested the dispute resolution panel shall 
bear the costs related to a dispute resolution panel proceeding in appropriate circumstances. The 
paragraph sets out an illustrative list of circumstances in which Competent Authorities may mutually 
agree that the member of the Covered Group will bear these costs, which might generally include cases 
in which the dispute resolution panel has reached a decision but that decision is not binding, or where a 
member of the Covered Group has not respected obligations it has undertaken as part of the dispute 
resolution panel process. This list identifies in particular: 


• circumstances where a member of the Covered Group directly affected by the case does not 
accept, or is considered not to accept, the proposed Competent Authority resolution of the case 
that reflects the outcome of the dispute resolution panel decision (see paragraph 5(b)(i)); 


• circumstances where a final decision of the courts of one of the Contracting Jurisdictions holds 
that the dispute resolution panel decision is invalid in the circumstances described in referred to 
in paragraph 5(b)(ii) and that decision is motivated, in whole or in part, by the conduct of a 
member of the Covered Group directly affected by the case; 


• circumstances where a member of the Covered Group directly affected by the case or one of its 
authorised representatives or advisors breaches the confidentiality agreement provided in 
paragraph 19; or 


• circumstances where the member of the Covered Group that requested the dispute resolution 
panel withdraws its request for a dispute resolution panel or its request for a mutual agreement 
procedure with respect to the case in which the Related Issues arise.  


111. Paragraph 30(b)(iv) recognises, however, that it would generally not be appropriate for a 
member of a Covered Group to bear costs related to a dispute resolution panel proceeding if that 
member of a Covered Group withdraws its request for a dispute resolution panel at the request of both 
Competent Authorities. The explanation of paragraph 27 describes a situation in which a member of a 
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Covered Group requests a dispute resolution panel but soon thereafter is informed by the Competent 
Authorities that they expect to reach an agreed resolution of the MAP case shortly. Although the dispute 
resolution panel proceeding would terminate pursuant to paragraph 27(a)(i) upon a Competent Authority 
mutual agreement, the Competent Authorities would continue to be bound by the provisions of Article 
19 to take certain actions by fixed deadlines until that mutual agreement was concluded. Competent 
Authorities may thus prefer to ask the member of the Covered Group to withdraw the request for a 
dispute resolution panel in view of an imminent mutual agreement, the date of which they will not know 
with absolute certainty, in order to avoid being obliged to set up a dispute resolution panel that would 
likely not be used. In such circumstances, it would generally not be appropriate for the member of the 
Covered Group to bear the costs (if any) of the dispute resolution panel. 


Paragraph 31 
112. Paragraph 31 provides that the fees of the members of the dispute resolution panel appointed 
pursuant to paragraph 16(b)(ii) and the Chair shall be set with reference to a schedule of fees to be 
mutually agreed and periodically updated, as appropriate, by the Contracting Jurisdictions. In light of the 
importance of clear rules for this purpose to avoid obstacles to the dispute resolution panel process that 
may arise as a result of disagreements related to dispute resolution panel member compensation or 
expenses, paragraph 31 includes a default rule that applies in the absence of a Competent Authority 
mutual agreement. Pursuant to paragraph 31(a), that default rule provides that such fees shall be set 
with reference to [the International Centre for Settlement of Investment Disputes (ICSID) Schedule of 
Fees for arbitrators16]. 


113. Different points of reference may be used to establish the fees of the members of the dispute 
resolution panel appointed pursuant to paragraph 16(b)(ii) and the Chair. One alternative to the ICSID 
Schedule of Fees is the standard agreed in the context of European Union tax dispute resolution 
mechanisms for the compensation of experts performing a decision-making function similar to that of 
dispute resolution panel members. Contracting Jurisdictions may also wish to explore alternative 
arrangements to reflect the particular circumstances of the Contracting Jurisdictions and their bilateral 
relationship.  


114. Paragraph 31(b) limits the reimbursement of expenses of the members of the dispute resolution 
panel appointed pursuant to paragraph 16(b)(ii) and the Chair to the average of the usual amount 
reimbursed to members of the staff of the Competent Authorities of the Contracting Jurisdictions 
concerned. As under paragraph 31(a), the introductory language of paragraph 31 expressly recognises 
that the Competent Authorities of two Contracting Jurisdictions may mutually agree to some other 
method or scale to determine the reimbursement of expenses to members of the dispute resolution 
panel. 


115. Because members of the dispute resolution panel appointed pursuant to paragraph 16(b)(i) 
serve in their official capacity, they are not entitled to fees in addition to the remuneration they receive 
as a member of the staff of the Competent Authority of the relevant Contracting Jurisdiction and are 
reimbursed for expenses in accordance with the rules generally applicable to a member of the staff of 
the relevant Competent Authority. 


116. Paragraph 31 seeks to limit the costs of dispute resolution panel proceedings in a manner 
consistent with the objective of providing timely resolution of Related Issues and the use of a last-best 
offer form of decision-making. Recognising that such a form of decision-making requires dispute 


                                                
16 The ICSID Schedule of Fees is available at: https://icsid.worldbank.org/services/content/schedule-fees. See also 
the Memorandum on the Fees and Expenses of ICSID Arbitrators (available at 
https://icsid.worldbank.org/services/content/memorandum-fees-expenses) for a detailed explanation of how the fees 
and expenses ICSID arbitrators are calculated.  



https://icsid.worldbank.org/services/content/schedule-fees

https://icsid.worldbank.org/services/content/memorandum-fees-expenses
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resolution panel members only to choose between two proposed resolutions, the paragraph provides 
that dispute resolution panel members appointed pursuant to paragraph 16(b)(ii) and the Chair will only 
be compensated for a total of [five] days ([three] days of preparation and [two] meeting days).  


117. If the dispute resolution panel considers that it requires additional time to properly consider the 
case, paragraph 31 provides that the Chair will contact the Competent Authorities to request additional 
time. The Competent Authorities shall then by mutual agreement determine how to respond to such a 
request. 


Paragraph 32 
118. In recognition of the additional costs involved with the dispute resolution panel mechanism, 
paragraph 32 contains a commitment by the Contracting Jurisdictions that their Competent Authorities 
shall mutually agree on an appropriate multilateral framework to fund the costs of low-capacity 
developing countries related to dispute resolution panel proceedings, including under the elective 
binding dispute resolution mechanism provided by Article 20. Paragraph 32 provides that such a 
multilateral Competent Authority agreement shall be concluded before the date on which unresolved 
Related Issues in a mutual agreement procedure case are first eligible to be submitted to a dispute 
resolution panel under Article 19 or Article 20, and may be modified from time to time thereafter.  


Paragraph 33 
119. Paragraph 33 describes the interaction between the provisions of Article 19 and the provisions 
of a bilateral or multilateral convention that provides for a mandatory binding dispute resolution 
mechanism, such as an arbitration panel or similar body, with respect to unresolved issues that arise 
from a mutual agreement procedure case. Given that a purpose of such conventions, like the purpose 
of Article 19, is to resolve disputes efficiently and effectively, paragraph 33 avoids duplication of efforts 
by providing that an unresolved Related Issue arising from a mutual agreement procedure case shall 
not be submitted to a dispute resolution panel under Article 19 if an arbitration panel or similar body is 
required to be set up with respect to the issue, upon the request of the member of the Covered Group, 
after a set time period under another bilateral or multilateral convention or other legal instrument that 
provides a mandatory binding dispute resolution mechanism for unresolved issues arising from a mutual 
agreement procedure case. Paragraph 33 also reflects a recognition that, in implementing the mandatory 
binding dispute resolution mechanisms provided by other bilateral or multilateral conventions or legal 
instruments, the Competent Authorities of the relevant jurisdictions will have generally already adopted 
administrative, procedural and other rules as part of such implementation that reflect the particular 
circumstances of their bilateral or multilateral relationship. 


120. Paragraph 33 defines the circumstances under which the Section 3 dispute resolution panel 
mechanism will not apply with reference to the following objective criteria: 


• The dispute is within the scope of another mandatory binding mechanism for the resolution of 
unresolved issues in a MAP case – i.e. the unresolved Related Issue is eligible for submission 
to a mechanism for the mandatory binding resolution of MAP disputes provided under another 
instrument. 


• The mechanism is required to be set up upon the request of the Covered Group – i.e. the 
mechanism provided by the other instrument is mandatory once a request has been made by 
the member of the Covered Group. 


• The mechanism is required to be set up after a set time period – i.e. the other instrument provides 
a fixed time period after which the mechanism is required to be set up, upon the request of the 
member of the Covered Group. 


121. These criteria apply independently from the existence of a request for mandatory binding dispute 
resolution under another instrument. Where they apply, a request to apply the Section 3 dispute 
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resolution panel mechanism shall not be accepted, regardless of whether the member of the Covered 
Group has also requested to apply the mechanism provided by the other instrument. The objective 
nature of these criteria should, however, make clear to Covered Groups the circumstances under which 
the Section 3 dispute resolution panel mechanism applies, thus avoiding requests for its application in 
circumstances where it does not apply. To promote greater certainty, Competent Authorities may wish 
to consider providing additional guidance on this issue. 


122. The reference to a “bilateral or multilateral convention or other legal instrument that provides for 
mandatory binding resolution of unresolved issues arising from a mutual agreement procedure case” in 
paragraphs 33 and 34 is understood to include bilateral tax treaties containing a MAP arbitration 
provision based on Article 25(5) of the OECD Model, the BEPS MLI (in circumstances where Part VI of 
the MLI would apply), EU Directive 2017/1852, and any other international legal instrument that provides 
a mandatory and binding mechanism to resolve unresolved issues that arise from a mutual agreement 
procedure case and that include Related Issues. 


Paragraph 34 
123. Paragraph 34(a) provides that, notwithstanding paragraph 33, the Contracting Jurisdictions to 
an Existing Tax Agreement may mutually agree that the dispute resolution panel process provided in 
Article 19 will apply to resolve Related Issues arising from a mutual agreement procedure case otherwise 
within the scope of a case with respect to which a mandatory binding dispute resolution mechanism, 
such as an arbitration panel or other similar body, is required to be set up, upon the request of the 
member of the Covered Group, after a set time period in accordance with a bilateral or multilateral 
convention or other legal instrument that provides for mandatory binding resolution of unresolved issues 
arising from a mutual agreement procedure case.  


124. To provide clarity with respect to the relationship between the Section 3 mechanism and the 
mechanism provided under the other instrument, such an agreement must specify the date from which 
it is effective. This would generally be the case with any international agreement. The agreement must 
also specify whether the other instrument shall remain applicable to unresolved Related Issues (it is 
expected that Contracting Jurisdictions would generally choose only to apply one dispute resolution 
mechanism with respect to Related Issues). To promote greater certainty, the Competent Authorities of 
the relevant Contracting Jurisdictions may wish to consider providing additional guidance to specify the 
MAP disputes with respect to which any agreement pursuant to paragraph 34(a) shall apply. 


125. Some Contracting Jurisdictions may prefer to apply the dispute resolution panel process 
provided in Article 19 in light of the design features of this process that ensure the timely resolution of 
disputes with respect to Related Issues. An agreement concluded pursuant to paragraph 34(a) may 
apply to all MAP cases that involve a Related Issue arising under an Existing Tax Agreement or to a 
particular MAP case. It is expected, however, that a paragraph 34(a) agreement to apply the Section 3 
to unresolved Related Issues in a single MAP case would be rare. 


126. Paragraph 34(b) then provides, however, that the Contracting Jurisdictions may not agree to 
apply the dispute resolution panel process provided in Article 19 with respect to Related Issues that arise 
in the context of mutual agreement procedure cases within the scope of certain European Union tax 
dispute resolution mechanisms or their implementing domestic legislation. These mechanisms are those 
provided by (i) Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution 
mechanisms in the European Union; (ii) the Convention on the Elimination of Double Taxation in 
Connection with the Adjustment of Profits of Associated Enterprises (90/436/EEC) as amended; and (iii) 
any of their amending of succeeding instruments or acts of European Union law. Paragraph 34(b) 
reflects the intention of European Union Member States to make clear in the Convention the primacy of 
these European Union tax dispute resolution mechanisms with respect to the dispute resolution panel 
process provided for in the Convention. 
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Article 20 (Elective binding dispute resolution panel mechanism)17 


1. The elective binding dispute resolution panel mechanism described in this Article 
shall apply to Related Issues in the place of the dispute resolution panel mechanism 
provided in Article 19 for disputes involving a Contracting Jurisdiction that: 


a) is classified by the World Bank as a low-income, lower-middle-income or 
upper-middle-income jurisdiction by reference to GNI per capita, 
calculated using the World Bank Atlas method, as determined for the most 
recent period for which such data is published that precedes the date of 
entry into effect of Part VI of the Convention for that Contracting 
Jurisdiction, or that precedes the date of the most recent review provided 
for in paragraph 4, whichever is later;  


b) is not a member of the Organisation for Economic Cooperation and 
Development nor a member country of the G20 on the date of entry into 
effect of Part VI of the Convention for that Contracting Jurisdiction, or on 
the date of the most recent review provided for in paragraph 4, whichever 
is later; 


c) has not received from other members of the FTA MAP Forum feedback 
that its policies or practices concerning MAP require improvement in any 
period following the most recent deferral of that Contracting Jurisdiction’s 
BEPS Action 14 peer review that precedes the date of entry into effect of 
Part VI of the Convention for that Contracting Jurisdiction or, where that 
Contracting Jurisdiction’s BEPS Action 14 peer review has not been 
deferred, in the period covered by that Contracting Jurisdiction’s [most 
recent] BEPS Action 14 peer review preceding the date of entry into effect 
of Part VI of the Convention for that Contracting Jurisdiction or any 
subsequent period; and 


d) has had no or low levels of MAP disputes. 


2. A Contracting Jurisdiction shall be considered to have “had no or low levels of 
MAP disputes” only if the [two-year] average number of attribution/allocation MAP cases 
in its inventory at the end of the year, as determined by the MAP Statistics submitted by 
it annually, is below [10 cases]. For such purposes, 


a) the [two-year] average shall initially be computed using the MAP Statistics 
for the [two years] that immediately precede the date of entry into effect of 
Part VI of the Convention for that Contracting Jurisdiction; and 


b) the [two-year] average shall be computed during the review provided for 
in paragraph 4 using the MAP Statistics for the [two years] that 
immediately precede the date of that review.  


Jurisdictions that have not submitted MAP Statistics for any of the years in question shall 
not be considered eligible for the process under paragraph 1. 


                                                
17 As noted in the Background section at the beginning of this document, Article 20 does not represent the final or 
consensus views of the Inclusive Framework members. In particular, members have divergent views on the 
quantitative MAP case threshold used to determine eligibility to use the elective mechanism, on whether the 
quantitative threshold should include a materiality element, on the period over which average MAP case inventories 
will be calculated and on the frequency with which a jurisdiction’s eligibility to use the mechanism will be reviewed. 
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3. The provisions of paragraph 1 shall apply to determine the eligibility of a 
Contracting Jurisdiction for the elective binding dispute resolution panel mechanism 
notwithstanding the deferral, or non-deferral, of that Contracting Jurisdiction’s BEPS 
Action 14 peer review.  


4. The eligibility of a Contracting Jurisdiction for the elective binding mechanism 
under the criteria in paragraph 1 shall be reviewed every [two years] by the FTA MAP 
Forum. Any jurisdiction that is found to not meet the criteria in paragraphs 1 and 2 during 
such review shall be ineligible for the elective binding mechanism provided in this Article 
in all subsequent years.  


Competent Authorities must mutually agree to submit an issue to the dispute 
resolution panel 
5. The elective binding dispute resolution mechanism shall apply mutatis mutandis 
the process provided in Article 19, with the following paragraphs 5(a), 5(b) and 5(c) 
substituted in place of paragraphs 2(a), 2(b) and 5(c) of Article 19, respectively (changes 
with respect to the text of Article 19(2)(a), 19(2)(b) and 19(5)(c) are indicated in 
strikethrough for deletions and bold italics for additions):  


a) Where,  


i) a member of a Covered Group has presented a case to the 
Competent Authority of a Contracting Jurisdiction pursuant to the 
mutual agreement procedure provisions of an Existing Tax 
Agreement or of Article [X] of this Convention on the basis that the 
actions of one or both of the Contracting Jurisdictions have resulted 
for that member of a Covered Group in taxation not in accordance 
with the provisions of that Existing Tax Agreement, or taxation not 
in accordance with [reference to the provisions of this Convention 
that provide the applicable substantive transfer pricing/profit 
allocation rules] of this Convention in cases in which there is not 
an Existing Tax Agreement between the Contracting Jurisdictions, 
and 


ii) the Competent Authorities of the Contracting Jurisdictions are 
unable to reach an agreement to resolve the case pursuant to the 
mutual agreement procedure within a period of two years 
beginning on the start date referred to in paragraph 9 or 10, as the 
case may be (unless, prior to the expiration of that period the 
Competent Authorities have agreed to a different time period with 
respect to that case and have notified the member of a Covered 
Group that presented the case of such agreement),  


any unresolved Related Issues arising from the case shall, if the 
member of a Covered Group requests and the Competent 
Authorities mutually agree, be resolved by a dispute resolution 
panel in the manner described in Section 3 this Article (as 
supplemented by any rules or procedures agreed upon by the 
Competent Authorities of the Contracting Jurisdictions pursuant to 
the provisions of Article 19(13) paragraph 13.  


b) A request that unresolved Related Issues arising from a mutual agreement 
case be submitted to a dispute resolution panel must be made in writing 
by the member of the Covered Group that presented the case to the 
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Competent Authority to which it presented the case. The request should 
contain sufficient information to identify the case and must be 
accompanied by 


i) a written statement by the members of the Covered Group directly 
affected by the case that no decision on the same Related Issues 
has already been rendered by a court or administrative tribunal of 
the Contracting Jurisdictions; 


ii) a written statement by the members of the Covered Group directly 
affected by the case indicating whether one or more of the same 
Related Issues is pending before a court or administrative tribunal 
of either Contracting Jurisdiction;  


iii) a written undertaking to notify the Competent Authorities 
immediately upon the initiation by a member of the Covered Group 
directly affected by the case, following the request for a dispute 
resolution panel, of proceedings before a court or administrative 
tribunal of either Contracting Jurisdiction with respect to one or 
more of the Related Issues; 


iv) a written statement regarding confidentiality as provided in 
Article 19(19) paragraph 19 from the members of the Covered 
Group directly affected by the case and their authorised 
representatives or advisors; 


v) a written statement by the members of the Covered Group directly 
affected by the case describing how the unresolved issues in the 
case are Related Issues within the meaning of Article 19(1) 
paragraph 1; and 


vi)  a written confirmation that the member of the Covered Group sent 
a copy of the request and all accompanying documentation to the 
Competent Authority of the other Contracting Jurisdiction, as 
required by Article 19(2)(d) paragraph 2(d).  


c) The absence of a Competent Authority mutual agreement to submit 
an issue to a dispute resolution panel A dispute resolution panel 
decision that an issue is not a Related Issue shall have no effect on the 
Competent Authorities’ obligation to endeavour to resolve the case in 
which that issue arises by mutual agreement, nor on the application of any 
other mandatory binding dispute resolution mechanism. 


Commentary on Article 20 


Article 20 
1. Article 20 provides for an elective binding dispute resolution panel mechanism that reflects the 
Pillar One tax certainty component of the October Statement, which provides in relevant part: 


“An elective binding dispute resolution mechanism will be available only for issues related to 
Amount A for developing economies that are eligible for deferral of their BEPS Action 14 peer 
review1 and have no or low levels of MAP disputes. The eligibility of a jurisdiction for this elective 
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mechanism will be reviewed regularly; jurisdictions found ineligible by a review will remain ineligible 
in all subsequent years.” 


“Footnote 1: The conditions for being eligible for deferral of the BEPS Action 14 peer review are 
provided in paragraph 7 of the current Action 14 Assessment Methodology published as part of the 
Action 14 peer review documents.” 


2. At the time of the October Statement, paragraph 7 of the Action 14 Assessment Methodology18 
provided that the deferral of a jurisdiction’s Action 14 peer review was available as follows: “…the MAP 
Forum should defer the review of any such member that is a developing country and is not an OECD or 
G20 country if that member has not yet encountered meaningful levels of MAP requests and there is no 
feedback from other members of the FTA MAP Forum indicating that the jurisdiction’s MAP regime requires 
improvement….” 


3. Article 20 reflects the language of the October Statement and establishes a set of four objective 
criteria that define the Contracting Jurisdictions eligible to use an elective binding dispute resolution 
mechanism in the place of the mandatory binding dispute resolution mechanism provided in Article 19. 
Only where a Contracting Jurisdiction satisfies all four of these criteria is it be eligible to use the elective 
binding dispute resolution mechanism. 


4. The first criterion in paragraph 1(a) of Article 20 identifies the “developing economies” eligible to 
use the elective mechanism as those Contracting Jurisdictions classified by the World Bank as a low- or 
middle-income jurisdiction by reference to GNI per capita, calculated using the World Bank Atlas method. 
, as determined for the relevant period. For these purposes, paragraph 1(a) specifies that the relevant GNI 
per capita ratio is that determined for the most recent period for which such data is published that precedes 
the date of entry into effect of Chapter 4 of the Convention for that Contracting Jurisdiction, or that precedes 
the date of the most recent review provided for in paragraph 4, whichever is later. 


5. The second criterion in paragraph 1(b) of Article 20 is that the Contracting Jurisdiction is not a 
member of the Organisation for Economic Cooperation and Development nor a member country of the 
G20. This criterion is evaluated on the date of entry into effect of Chapter 4 of the Convention for that 
Contracting Jurisdiction, or on the date of the most recent review provided for in paragraph 4, whichever is 
later. 


6. The third criterion in paragraph 1(c) of Article 20 is that the Contracting Jurisdiction has not received 
from other members of the FTA MAP Forum feedback that its policies or practices concerning MAP require 
improvement. For a Contracting Jurisdiction that has had its BEPS Action 14 peer review deferred, the 
relevant periods for such feedback are any period following the most recent deferral of that Contracting 
Jurisdiction’s BEPS Action 14 peer review. Where a Contracting Jurisdiction’s BEPS Action 14 peer review 
has not been deferred, the relevant periods for such feedback are the period covered by that Contracting 
Jurisdiction’s most recent BEPS Action 14 peer review and any subsequent periods.  


7. The last criterion in paragraph 1(d) is that the Contracting Jurisdiction has had no or low levels of 
MAP disputes. Paragraph 2 then defines expressly when a Contracting Jurisdiction shall be considered to 
have “had no or low levels of MAP disputes”: where the two-year average number of attribution/allocation 
MAP cases in its inventory at the end of the year, as determined by the MAP Statistics submitted by it 
annually, is below [10 cases]. For purposes of computing this average, 


                                                
18 The October 2016 Peer Review Documents are available at: https://www.oecd.org/tax/beps/beps-action-14-on-
more-effective-dispute-resolution-peer-review-documents.pdf.  



https://www.oecd.org/tax/beps/beps-action-14-on-more-effective-dispute-resolution-peer-review-documents.pdf

https://www.oecd.org/tax/beps/beps-action-14-on-more-effective-dispute-resolution-peer-review-documents.pdf
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(a) the [two-year] average shall initially be computed using the MAP Statistics for the [two 
years] that immediately precede the date of entry into effect of Chapter 4 of the Convention 
for that Contracting Jurisdiction; and 


(b) the [two-year] average shall be computed during the review provided for in paragraph 4 
using the MAP Statistics for the [two years] that immediately precede the date of that 
review.  


These rules related to the computation of the [two-year] average are tied to the review of the eligibility of a 
Contracting Jurisdiction for the elective binding mechanism every two years by the FTA MAP Forum 
pursuant to paragraph 4. 


8. This quantitative criterion refers to “attribution/allocation cases”, a defined category of MAP cases 
used for purposes of the Action 14 MAP Statistics Reporting Framework. It does so to provide an objective 
standard that reflects a Contracting Jurisdiction’s experience with MAP cases of the type in which Related 
Issues will arise (i.e. transfer pricing and business profits disputes). The quantitative criterion also uses an 
averaging mechanism to mitigate the impact of significant fluctuations in a Contracting Jurisdiction’s MAP 
case inventory.  


9. Paragraph 3 then establishes the relationship between the deferral of a Contracting Jurisdiction’s 
BEPS Action 14 peer review and its eligibility to use the elective binding dispute resolution mechanism 
provided by Article 20. Paragraph 3 provides that the determination pursuant to paragraphs 1 and 2 is 
intended to be self-standing and reflect the criteria referred to in the October Statement, without reference 
to the BEPS Action 14 Peer Review Documents themselves. Paragraph 3 also makes clear that there is 
no link between the eligibility for the elective mechanism and any possible future changes to the criteria for 
deferral of a jurisdiction’s Action 14 peer review. 


10. Paragraph 4 next provides for the periodic review of Contracting Jurisdictions’ eligibility for the 
elective binding mechanism under the criteria in paragraphs 1 and 2, with a view to ensuring that a 
determination of eligibility continues to reflect a Contracting Jurisdiction’s circumstances. This review will 
be carried out every [two years] by the FTA MAP Forum. As provided in the October Statement, any 
Contracting Jurisdiction that is found to not meet the criteria in paragraphs 1 and 2 during a periodic review 
shall be ineligible for the elective binding mechanism provided in Article 20 in all subsequent years.  


11. Paragraph 5 implements the elective binding dispute resolution mechanism by providing that this 
mechanism shall apply mutatis mutandis the process provided in Article 19, with the substitution of 
alternative language in the place of paragraphs 2(a), 2(b) and 5(c) of Article 19 to reflect the elective nature 
of the mechanism. In particular, the dispute resolution panel is elective in that both Competent Authorities 
must mutually agree to use the dispute resolution panel before such a panel will be used to resolve a 
Related Issue. Once the Competent Authorities have so mutually agreed, the dispute resolution panel will 
proceed as provided under Article 19, with any necessary changes to the provisions of Article 19 to reflect 
the circumstance that the process has been triggered by a Competent Authority mutual agreement, rather 
than a request from a member of a Covered Group. 


12. In particular, paragraph 5 reflects the following differences as compared to Article 19(2): 


• The flush language at the end of paragraph 5(a) provides for the initiation of a dispute resolution 
panel proceeding “if the member of a Covered Group requests and the Competent Authorities 
mutually agree”. The corresponding language in Article 19(2)(a) provides for the initiation of a 
dispute resolution panel proceeding “if the member of a Covered Group requests”. 


• The flush language at the end of paragraph 5(a) refers to “Section 3” and “Article 19(13)”; the 
corresponding references in Article 19(2)(a) are to “this Article” and “paragraph 13”. 
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• Paragraph 5(b)(iv) refers to “Article 19(19)”; the corresponding reference in Article 19(2)(b)(iv) is to 
“paragraph 19”. 


• Paragraph 5(b)(v) refers to “Article 19(1)”; the corresponding reference in Article 19(2)(b)(v) is to 
“paragraph 1”. 


• Paragraph 5(b)(vi) refers to “Article 19(2)(d)”; the corresponding reference in Article 19(2)(b)(vi) is 
to “paragraph 2(d)”. 


• Paragraph 5(c) refers to “[t]he absence of a Competent Authority mutual agreement to submit 
an issue to a dispute resolution panel”, rather than to “[a] dispute resolution panel decision that 
an issue is not a Related Issue” because a Contracting Jurisdiction eligible to use the elective 
mechanism would generally be expected not to agree to submit a MAP issue to a dispute resolution 
panel pursuant to the rule in paragraph 5(a) if it disagreed that the issue was a Related Issue.  
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Annex – Process Map 
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Background 


Introduction 


Following years of intensive negotiations to update and fundamentally reform 
international tax rules, members of the OECD/G20 Inclusive Framework on 
BEPS (Inclusive Framework) joined the Statement on a Two-Pillar Solution to 
Address the Tax Challenges Arising from the Digitalisation of the Economy (the 
Statement) released in October 2021. The Statement sets out the political 
agreement on the key components of Pillar One and Pillar Two.  
Amount A of Pillar One has been developed as part of the solution for 
addressing the tax challenges arising from the digitalisation of the economy. It 
introduces a new taxing right over a portion of the profit of large and highly 
profitable enterprises for jurisdictions in which goods or services are supplied or 
consumers are located.  
The Inclusive Framework has mandated the Task Force on the Digital Economy 
(TFDE) – a subsidiary body – to advance the work needed to implement Amount 
A. In particular, the TFDE has been charged with developing the Multilateral 
Convention (MLC) and its Explanatory Statement as well as the Model Rules for 
Domestic Legislation (Model Rules) and related Commentary through which 
Amount A will be implemented.  


Model Rules 
The Model Rules, once finalised, will reflect the substantive agreement of the 
members of the Inclusive Framework on the functioning of Amount A and will 
serve as the basis for the substantive provisions that will be included in the MLC. 
The Model Rules are also being developed to provide a template that 
jurisdictions could use as the basis to give effect to the new taxing rights over 
Amount A in their domestic legislation. They will be supported by a commentary. 
Jurisdictions will be free to adapt these Model Rules to reflect their own 
constitutional law, legal systems, and domestic considerations and practices for 
structure and wording of legislation as required, whilst ensuring implementation 
is consistent in substance with the agreed technical provisions governing the 
application of the new taxing rights.   


A Tax Certainty Framework for Amount A 
A central element of Amount A is an innovative Tax Certainty Framework which 
guarantees certainty for in-scope groups over all aspects of the new rules, 
including the elimination of double taxation. This eliminates the risk of 



https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm

https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm





 | 3 


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – A TAX CERTAINTY FRAMEWORK FOR AMOUNT A © OECD 2022 
      


uncoordinated compliance activity in potentially every jurisdiction where a group 
has revenues, as well as a complex and time-consuming process to eliminate 
the resulting double taxation. The Tax Certainty Framework incorporates a 
number of elements designed to address different potential risks posed by the 
new rules.  


• A Scope Certainty Review, to provide an out-of-scope Group with 
certainty that it is not in-scope of rules for Amount A for a Period, 
removing the risk of unilateral compliance actions. 


• An Advance Certainty Review, to provide certainty over a Group’s 
methodology for applying specific aspects of the new rules that are 
specific to Amount A, which will apply for a number of future Periods.  


• A Comprehensive Certainty Review to provide an in-scope Group 
with binding multilateral certainty over its application of all aspects of 
the new rules for a Period that has ended, building on the outcomes 
of any advance certainty applicable for the Period.  


All three of these elements are supported by a binding process to resolve any 
disagreements that arise. In each case this guarantees certainty to groups 
which act in a cooperative and transparent manner. 
This document contains a description of each of these elements, as well as the 
implications of being granted a “certainty outcome” over Amount A and of 
withdrawing from a certainty review process. Where a group has not requested 
certainty, there are still benefits from multilateral cooperation between tax 
administrations to promote consistency in the interepretation and application of 
rules on Amount A, so the Framework also includes a possibility for tax 
administrations to participate in a voluntary process in these cases. Finally, a 
secretarial support function is contemplated, to support the effective and 
efficient running of the Tax Certainty Framework and reduce the burden on tax 
administrations by undertaking administrative, clerical and coordination 
functions.  
While largely written using operative language for clarity, the text in this 
document does not constitute draft Model Rules as is the case in other public 
consultations on aspects of Amount A. Instead, once the structure and operation 
of the different elements of the Tax Certainty Framework has been consulted 
on and agreed, work will begin to translate parts of the text in this document into 
Model Rules, into language for a Multilateral Convention on Amount A, or into 
other agreements and tools as the case may be. The text also includes a 
number of timeframes for different steps in each element of the Tax Certainty 
Framework which are in square brackets. These timeframes are indicative, and 
generally ambitious, and will be updated as the steps of each element are 
agreed by the TFDE. Finally, in-scope Groups will also benefit from dispute 
resolution mechanisms to avoid double taxation due to issues related to 
Amount A (e.g. transfer pricing and business profits disputes), in a mandatory 
and binding manner. This process has been included in a separate public 
consultation document (Tax Certainty for Issues Related to Amount A) released 
concurrently with this document. 
The full Amount A package, including certain key building blocks associated 
with tax certainty (e.g. revised revenue sourcing rules, segmentation, 
elimination, and the marketing and distribution profits safe harbour) have not 
been released for consultation yet, and it is recognised that this public 



https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-issues.pdf
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consultation document cannot on its own provide a full picture on the topics for 
which certainty will be provided.  The relevant building block consultations are 
forthcoming, recognising the interactions between those building blocks and tax 
certainty and the value of comments on those interactions. 


Public consultation instructions  
This is a working document released by the OECD Secretariat for the purposes 
of obtaining input from stakeholders. It does not reflect the final views of the 
Inclusive Framework members. It presents the work undertaken to date, which 
has reached a sufficient level of detail and stability allowing it to be suitable for 
consultation. The TFDE has agreed that this working version can be released 
on the basis that it is without prejudice to the final agreement. As such, while 
the document is intended to illustrate the structure and operation of the Tax 
Certainty Framework for Amount A, further changes may be made to the 
conceptual framework, as well as then being translated into Model Rules format. 
Thus, the release of this document reflects consensus within the TFDE as a 
procedural matter that public comments should be sought at this time, but does 
not reflect consensus within the TFDE regarding the substance of the document. 
Furthermore, explanatory footnotes  are included in the document to assist 
public commentators in reviewing the substantive proposal, and highlight 
differing views. 
Comments are sought with respect to the rules described in this document. 
While comments are invited on any aspect of the rules, input will be most helpful 
on how tax certainty can be provided to groups in the first years of applying rules 
on Amount A; on identifying areas where groups have a particular need for 
greater certainty that are not addressed in the proposed Tax Certainty 
Framework; or on improving the efficiency and effectiveness of elements of this 
Framework, noting the importance of all tax administrations affected by a 
group’s application of Amount A having the opportunity to participate in a 
certainty process.  
Interested parties are invited to send their comments on this discussion draft no 
later than 10 June 2022. These comments will be examined at the following 
meeting of the TFDE.  
Comments on this discussion draft should be sent electronically (in Word 
format) by email to tfde@oecd.org and may be addressed to: Tax Treaties, 
Transfer Pricing and Financial Transactions Division OECD/CTPA.  
While this consultation document has been released concurrently with the 
consultation document on Tax Certainty for Issues Related to Amount A, 
commentators are asked to submit comments on each consultation document 
separately, and not to combine comments in a single submission.  
Please note that all written comments received will be made publicly available 
on the OECD website. Comments submitted in the name of a collective 
“grouping” or “coalition”, or by any person submitting comments on behalf of 
another person or group of persons, should identify all enterprises or individuals 
who are members of that collective group, or the person(s) on whose behalf the 
commentator(s) are acting. 


 



mailto:tfde@oecd.org

https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-issues.pdf
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A Tax Certainty Framework for 
Amount A 


PART ONE – OVERVIEW OF A POSSIBLE AMOUNT A TAX CERTAINTY 
FRAMEWORK 


1. Restoring the stability of the international tax system is one of the key objectives of the Pillar 
1 agreement. Ensuring tax certainty on the new taxing right, referred to as Amount A, is core to this 
effort of stabilisation. It will come together with ensuring tax certainty for issues relating to Amount A, 
such as transfer pricing adjustments. Tax certainty will be provided through a detailed framework 
developed in this document, based on the Inclusive Framework October Statement : 


“In-scope MNEs will benefit from dispute prevention and resolution mechanisms, 
which will avoid double taxation for Amount A … in a mandatory and binding 
manner.”  


2. A comprehensive solution to provide certainty to a Group over all aspects of Amount A, 
including whether it is in-scope, is essential to make the new regime effective, efficient and 
administrable both for the Groups themselves and for tax administrations. Amount A operates by 
applying a single set of rules to the global revenues and profits of a Group, subject to limited 
exclusions. Having these rules enforced unilaterally in each jurisdiction through domestic risk 
assessment and tax audit would be costly and time consuming for Groups and tax 
administrations, involving massive duplication of work undertaken in each jurisdiction, even in 
cases where no adjustments arose. In the event tax administrations did reach different views and 
proposed adjustments to a Group’s tax returns, double taxation could arise involving not just two 
jurisdictions but potentially every jurisdiction in which a Group sources revenue. To resolve the 
resulting disputes through traditional tools such as the mutual agreement procedure (MAP) would 
be unimaginably complex, even if ultimately certainty was assured through mandatory binding 
dispute resolution. Therefore a new, innovative approach is needed, which combines elements 
of dispute prevention and dispute resolution in a structured, binding process that provides 
certainty to Groups in a timely manner which is also resource-efficient for tax administrations.  


3. The Tax Certainty Framework described in this note contains three mechanisms to 
provide certainty over aspects of Amount A, each of which is voluntary on the part of Groups. In 
each of these, the Lead Tax Administration, typically the tax administration of the Group’s 
Ultimate Parent Entity, plays a key role in coordinating the process and engaging with the Group. 
These mechanisms are: 


• A Scope Certainty Review. A process to provide an out-of-scope Group with certainty 
that it is not in-scope of rules for Amount A for a Period, removing the risk of unilateral 
compliance action in jurisdictions where it sources revenues. 
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• An Advance Certainty Review. A process to provide certainty over a Group’s 
methodology for applying aspects of the new rules that are specific to Amount A, which 
will apply for a number of future Periods. This would be available for a Group’s 
methodology for revenue sourcing, including its categorisation of revenues, choice of 
reliable method and its internal control framework. Advance Certainty may also be 
available for a Group’s methodology for applying segmentation, where this is relevant to 
the calculation of profit before tax for the purposes of rules on Amount A. 


• A Comprehensive Certainty Review. A process to provide an in-scope Group with 
binding multilateral certainty over its application of all aspects of the new rules for a Period 
that has ended, based on a standardised Common Documentation Package and building 
on the outcomes of any advance certainty applicable for the Period. This will guarantee a 
consistent treatment of the Group and the full elimination of double taxation in all Parties 
to the Convention for Groups who cooperate in the process and accept the outcomes of 
a review.  


4. All three of these mechanisms are supported by a binding Determination Panel process 
to resolve any disagreements that arise. In each case this guarantees certainty to Groups which 
act in a cooperative and transparent manner. In addition, the Inclusive Framework is considering 
a transitional process to apply for a specific limited period, described below, to support an in-
scope Group in applying the new rules and ensure a soft-landing where a Group has made 
reasonable efforts as to its approach to revenue sourcing. 


5. Even in the unlikely case that a Group does not request certainty over its application of 
Amount A, there is still a benefit if compliance activity by tax administrations is coordinated, 
reducing the risk of unrelieved double taxation and disputes. Therefore, the Tax Certainty 
Framework also includes a possibility for tax administrations to agree to work multilaterally and 
agree a common approach through a coordinated review in the absence of a request.  


Certainty over whether a Group is in-scope of rules on Amount A 


6. In particular in the first years of applying rules on Amount A, there is a risk that Groups 
which are not in fact in-scope are nevertheless subject to enquiries in multiple jurisdictions by tax 
administrations that believe they may be in-scope (e.g. because the Group has total annual 
revenues above the threshold in its published financial statements, before application of rules on 
excluded revenues). The certainty process for a Scope Certainty Review will provide these 
Groups with the possibility to ask for binding certainty that they are out-of-scope, removing this 
risk.  


7. A Group would submit a request for a scope review to its Lead Tax Administration as 
soon as it has sufficient information to support its case, which may be shortly after the release of 
its financial statements for the year. This would include a list of Parties to the multilateral 
convention (the Listed Parties) from which the Group is seeking certainty and which will be asked 
to agree whether the Group is in scope. Where a particular Party is not included on this list it may 
submit a proposal to be added, together with an explanation as to why it would be affected by 
the outcomes of the review (for example, if it has evidence that the Group has revenues in its 
jurisdiction and is concerned that the Group may in fact be in-scope). If the Group does not agree 
to adding the Party, it is expected to explain its reason for this and the Lead Tax Administration 
may nevertheless require the Party to be added to the list if it considers that the Party has a 
reasonable basis for being included. The Group’s request for a Scope Certainty Review should 
be accompanied by a Scope Certainty Documentation Package, containing information on the 
application of rules on Amount A relevant to determining whether a Group is within scope, but 
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would not need to include any information needed to apply other aspects of Amount A, such as 
rules on revenue sourcing or the elimination of double taxation.  


8. If the Group considers it is outside the scope of Amount A rules, but in determining this it 
is required to apply particular aspects of these rules, such as those on excluded revenues or 
segmentation, a review would be undertaken by a Scope Review Panel of tax administrations, 
coordinated by the Lead Tax Administration. On the other hand, if a Group is out-of-scope 
because its total revenues and profitability are below the relevant thresholds and specified rules 
do not apply, the review would be undertaken by the Lead Tax Administration. In each case, the 
outcomes of the review are shared with tax administrations in all Listed Parties, which have the 
opportunity to raise concerns and suggest alternative outcomes. Any disagreements between 
members of a Scope Review Panel or between Listed Parties would be sent to a Determination 
Panel for a final outcome. Thus, in all cases, the process concludes with certainty for the Group. 
If this certainty is a decision that the Group is not in-scope, this is binding on all Listed Parties. If, 
on the other hand, the outcome is a decision that the Group is in-scope, the Group should file a 
complete Amount A Common Documentation Package and may then pursue the Comprehensive 
Certainty Review Process described below.  


9. If a Scope Certainty Review was undertaken by a Scope Review Panel and, in a 
subsequent year, a Group wishes to obtain certainty that it remains out-of-scope, a high level 
follow-up review based on simplified documentation would be available, which will focus on 
changes that have occurred to a Group’s structure, activities, results and other relevant 
circumstances to determine whether the Group remains out-of-scope. Where this process 
concludes that the Group does remain out-of-scope, the Group will not be required to take any 
further steps and this outcome will be binding on all Listed Parties. Where the process cannot 
conclude that the Group remains out-of-scope on the basis of simplified documentation, the 
Group may still demonstrate that it is in fact out-of-scope by providing the full Scope Certainty 
Documentation Package for review.  


Advance Certainty  


10. A practical and reliable mechanism for sourcing revenues to market jurisdictions is a 
critical feature of the new rules, both in terms of identifying which jurisdictions have a taxing right 
(based on a revenue threshold) and determining the amount of profit before tax to be allocated 
to those jurisdictions (using a formula based on the source of its in-scope revenues). Ensuring 
that a Group’s methodology for identifying the source of its revenues is reliable, and doing so 
early, is therefore essential both for the Group and for coherent tax administration as,   


• from the perspective of a Group, implementing a system based on the new rules may be 
a time consuming and possibly costly process – any requirement to introduce changes to 
such a system later if tax administrations do not agree the Group’s chosen methodology 
is correct will take more time and involve more cost, and 


• from the perspective of a tax administration, if it is found that a Group’s methodology is 
not correct as part of a review undertaken after the filing of a tax return, it may be too late 
for the Group to obtain and provide data for the same year using a different approach, 
and this issue may continue for at least the next year (which is likely to have already 
ended).  


Reviewing a Group’s proposed methodology for revenue sourcing, and agreeing this approach 
or identifying and agreeing any changes that are needed, will reduce both of these risks.  
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11. Comparable benefits could arise from applying the same approach to some other aspects 
of the new rules, such as a Group’s methodology for applying rules on segmentation, to the extent 
this is required for the purposes of Amount A.  


12. As rules for Amount A are introduced, a transitional approach is being considered by the 
Inclusive Framework, recognising the challenges Groups are likely to face in building new 
systems to comply with Amount A, in particular with respect to revenue sourcing, and the 
inevitable learning and refinements that will be needed. Two concepts are being explored, which 
would apply for a defined, limited period, after which Groups will be expected to apply all aspects 
of rules for Amount A correctly and in full. One is that a “soft landing” could be provided, under 
both the process for Comprehensive Certainty and Advance Certainty. This would mean that 
provided the Group made reasonable efforts to reflect a correct application of the revenue 
sourcing rules, the filing would be accepted with the comfort that no changes will be required. 
The Group would also be provided with guidance in this transitional period as to how it could 
more accurately apply the revenue sourcing rules in future. In addition, the Inclusive Framework 
is exploring providing the ability for a Covered Group to have easier access to Allocation Keys in 
the short-term, which may be relevant in particular before systems are ready to apply the revenue 
sourcing rules.  


13. At the same time, it is recognised that there are other, non-binding ways to support 
Groups in complying with the revenue sourcing rules even in advance of Amount A coming into 
effect and until the first filing of Amount A Common Documentation. The Inclusive Framework is 
also considering how to facilitate this, which could include structured engagement and feedback 
from tax administrations on areas of uncertainty or where support is needed, as well as guidance, 
FAQs, model templates and other practical tools. Guidance for tax administrations on how to 
undertake an effective and efficient review of a Group’s application of the new rules will also be 
needed. 


14. A Group’s first request for Advance Certainty would be made when it files its Common 
Documentation Package for first year of Amount A. The Advance Certainty Review Process 
involves a review of a Group’s proposed methods and controls undertaken by a Review Panel 
including the Lead Tax Administration and a number of tax administrations from Parties in which 
a Group has in-scope revenues or which provide relief for double taxation, selected at random 
from those that expressed interest. Given the particular nature of this review, which will require 
analysis of a Group’s control framework, business and financial management systems and 
enterprise resource planning software, the Review Panel will also rely on the recommendations 
of an Expert Advisory Group of tax officials, who meet agreed criteria in terms of their training 
and experience in undertaking systems reviews and audits.  


15. Where a Group’s proposed approach is accepted, certainty will apply for a set number of 
future years, so long as there is no relevant change. Where necessary improvements to a 
Group’s existing internal control framework are identified as part of the review, this certainty will 
apply once these improvements have been implemented and confirmed. Where the Review 
Panel does not reach agreement, or where an agreement proposed by the panel is not accepted 
by tax administrations in parties affected by the Group’s application of rules on Amount A, 
disagreements will be referred to a Determination Panel for a final outcome. 


Comprehensive Certainty over the calculation and allocation of profit before tax and the 
elimination of double taxation 


16. A key element of the Tax Certainty Framework for Amount A is a structured, 
comprehensive, review of each relevant aspect of an in-scope Group’s application of rules on 
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Amount A, resulting in an outcome which is binding on all Parties to the Convention. This ensures 
that tax administrations in all jurisdictions will accept the same approach by a Group to the 
calculation and allocation of Amount A and the elimination of double taxation, with no need for 
domestic audits and no risk of unrelieved double taxation.  


17. The first time a Group makes a request for Comprehensive Certainty, the review would 
be conducted by a Review Panel of tax administrations, including the Lead Tax Administration 
and those from Parties in which a Group has in-scope revenues or which provide relief for double 
taxation, selected at random from those that expressed interest. To reduce the resource burden 
on tax administrations, subsequent reviews would be conducted by the Lead Tax Administration, 
with a Review Panel being established to undertake a review after [five] years or in specific 
circumstances. A Review Panel will be supported by an Expert Advisory Group of systems 
specialists that will provide advice as to the reliability of the Group’s internal control framework. 
While a review is undertaken by a Review Panel or the Lead Tax Administration, these act on 
behalf of all Parties to the Convention, which are kept informed and can provide input, raise 
concerns, and suggest alternative outcomes to address disagreements.  


18. A Comprehensive Certainty Review of an in-scope Group involves two phases, 
recognising that certain steps in the Amount A process build on other steps. For example, the 
quantum of a Group’s profit before tax needs to be established before the allocation formula can 
be applied to determine how much of that that profit before tax should be allocated to a particular 
market jurisdiction. As such, a Review Panel or Lead Tax Administration will first consider issues 
assigned to the first phase of a review. It may then seek comments and agreement from Affected 
Parties, and resolve any disagreements, before progressing to a second phase. Alternatively, a 
Review Panel or Lead Tax Administration may address both phases simultaneously, and seek 
comments and the resolution of disagreements on both phases at the end of its review. This 
allows flexibility for relatively simple cases to be resolved more quickly, while more complex 
cases benefit from a phased process.   


19. At the end of its review, or at the end of each phase, a Review Panel or Lead Tax 
Administration will share the outcomes of its review and a recommendation that the Group’s 
application of rules on Amount A be accepted or that changes be required. Where all Affected 
Parties agree with this recommendation, the review progresses to the second phase or ends with 
certainty for the Group, as relevant. Where one or more Affected Parties do not agree, or if the 
Review Panel itself did not reach agreement, specific issues where there is disagreement are 
referred to a Determination Panel for resolution.   


A Determination Panel to resolve disagreements arising during the tax certainty process 


20. It is fundamental to the Tax Certainty Framework that certainty is offered to all Groups 
that request it, without time-consuming and duplicative separate audits and MAP. This means 
that any disagreements that arise between tax administrations must be resolved within the 
framework. This is achieved by referring issues where there is disagreement to a Determination 
Panel which is required to reach a resolution by choosing from among the alternative outcomes 
put to it by the Lead Tax Administration, Scope Review Panel Members, Review Panel Members 
and Affected Parties. The composition of a Determination Panel is under consideration and could 
include independent experts, government officials or a combination of independent experts and 
government officials. 


21. The fact a Determination Panel can only choose among options proposed to it ensures 
that, while the Determination Panel will settle a disagreement, the approach chosen must be one 
that was proposed by a tax administration. The Determination Panel shall endeavour to reach 







10 |  


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – A TAX CERTAINTY FRAMEWORK FOR AMOUNT A © OECD 2022 
      


agreement on each issue by consensus including all members but, where this is not possible, it 
shall choose the outcome that is supported by an overall majority.  


Outcomes of the tax certainty process 


22. Where a Group makes a request for certainty as to whether it is in-scope or over the 
calculation and allocation of profit before tax and the elimination of double taxation, and acts in 
a cooperative and transparent manner, it is guaranteed to be offered certainty. Parties to the 
Convention shall implement the outcomes of the certainty process and shall not undertake any 
compliance activity inconsistent with these outcomes. This certainty shall continue to apply so 
long as a Group does not withdraw its request or undertake steps outside of the multilateral 
process to reduce the profit before tax allocated to a Party, or increase the amount of relief to be 
provided for the elimination of double taxation, under the Convention.  


A review in circumstances where a Group has not made a request for certainty 


23. In general, it is expected that Groups will take advantage of the proposed framework for 
certainty over Amount A. However, as all elements of the certainty process remain voluntary on 
the part of Groups, there may be cases where a Group chooses not to request certainty for a 
particular Period.  


24. In these cases, tax administrations could undertake separate enquiries under domestic 
law to determine whether the Group’s application of the new rules is correct. However, this may 
involve significant duplication of work on the part of tax administrations, and could result in an 
inconsistent application of rules on Amount A and consequent double or multiple taxation.  


25. To reduce these risks, the Tax Certainty Framework contains an option for any number 
of tax administrations to cooperate and undertake a review of a Group’s Amount A Common 
Documentation Package on a coordinated basis, though the process for this cooperation is 
deliberately left flexible and tax administrations may choose not to participate. Where this process 
is used, a Group is given a window of opportunity to make a late application for comprehensive 
certainty, which will allow the Group to benefit from a binding certainty outcome including all 
Parties to the convention rather than just those that agree to participate.  
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PART TWO – DETAILED DESCRIPTIONS OF EACH ELEMENT OF A POSSIBLE 
TAX CERTAINTY FRAMEWORK 


I. CERTAINTY OVER WHETHER A GROUP IS A COVERED GROUP 


1. A Scope Certainty Process to determine whether a Group is a 
Covered Group 


A Scope Certainty Review 


Where Listed Parties agree with the Scope 
Review Panel or LTA recommendation, the 


Process ends with an agreed Certainty Outcome
1


The LTA exchanges the Group’s Scope Certainty Documentation Package 
with Listed Parties. A Scope Review Panel is established if needed. 


Request submitted to the Lead Tax Administration (LTA)


A Listed Party may submit concerns it has to the LTA along with proposed solutions.


The LTA exchanges the outcomes of the Scope Certainty Review with a recommendation 
as to whether the Group is in-scope or not, with Listed Parties for comments


The Scope Review Panel or LTA undertakes a Scope Certainty Review, taking into 
account concerns raised by Listed Parties


Where there are disagreements within a 
Scope Review Panel or Listed Parties do not 


agree a recommendation, disagreements are 
sent to a Determination Panel for resolution


 


Submitting a request for a Scope Certainty Review 
1. At any time after [the last day of a Period], the Coordinating Entity of a Group may 
submit a request, filed with the Lead Tax Administration, for multilateral certainty that it is 
not a Covered Group for the Period (Scope Certainty).  
2. A request must be in the format and with the content specified in [to be agreed] 
and be accompanied by a complete Scope Certainty Documentation Package. The 
request shall include a list of Listed Parties from which Scope Certainty is sought, 
prepared by the Coordinating Entity. The request shall also include a Power of Attorney 
or other confirmation from the Authorised Representatives of the Ultimate Parent Entity 
and all Group Entities that they agree with the content of the Scope Certainty 
Documentation Package and to any changes agreed by the Coordinating Entity. 
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3. A request under paragraph 1 shall also include agreement by the Coordinating 
Entity,  


(a) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Listed Parties: 


i) the request and Scope Certainty Documentation Package filed by 
the Coordinating Entity, 


ii) any other information or documentation provided by the 
Coordinating Entity or for the purposes of the Scope Certainty 
Review,  


iii) in the event the Coordinating Entity withdraws its request for Scope 
Certainty or is deemed to do so, notification that this has occurred, 
and 


iv) in the event that a Scope Certainty Review concludes with an 
agreed Scope Certainty Outcome, notification that this has 
occurred including the details of that Scope Certainty Outcome,   


(b) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Parties that are 
not Listed Parties: 


i) the identification of the requesting Group and Coordinating Entity, 
the request, and notification the request has been accepted, and 


ii) in the event the Coordinating Entity withdraws its request for Scope 
Certainty or is deemed to do so, notification that this has occurred, 
and 


(c) to exchanges of information between the Competent Authority of the Lead 
Tax Administration and the Competent Authority of a Listed Party for the 
purposes of the Scope Certainty Review.  


4. If the request satisfies the conditions in paragraph 1, paragraph 2 and paragraph 
3, the Lead Tax Administration shall accept the request on behalf of Listed Parties. The 
Competent Authority of the Lead Tax Administration shall, within [30 days] of receiving 
the request, exchange the request with the Competent Authorities of the Listed Parties. 
Where the request does not satisfy all of the conditions in these paragraphs, the Lead Tax 
Administration shall inform the Coordinating Entity of the reasons for this. Once the 
Coordinating Entity has addressed these issues, the Competent Authority of the Lead Tax 
Administration shall within [30 days] exchange the request with the Competent Authorities 
of the Listed Parties.  
5. By the deadline for exchange in paragraph 4, the Competent Authority of the Lead 
Tax Administration shall also notify the Competent Authorities of all Parties that are not 
included as Listed Parties, that a request has been submitted. The Competent Authority 
of any Party may notify the Competent Authority of the Lead Tax Administration within [30 
days] that it considers that it should be included on the list of Listed Parties and the reason 
for this, together with any documents or other evidence to support this reason. The Lead 
Tax Administration shall promptly inform the Coordinating Entity and request that the Party 
be added as a Listed Party. Within [30 days] the Coordinating Entity should provide an 
updated list of Listed Parties including the new Listed Party, or inform the Lead Tax 
Administration that it does not intend to do so, together with an explanation as to why this 
is the case. If, in light of the evidence and explanations provided by the Party and 
Coordinating Entity, the Lead Tax Administration considers that the Party has a 
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reasonable basis for being included as a Listed Party (e.g. because it has provided 
evidence of revenues that may be in-scope revenues above the Nexus threshold in its 
jurisdiction for the Period), the Lead Tax Administration shall inform the Coordinating 
Entity that the Party shall be included as a Listed Party notwithstanding the Coordinating 
Entity’s disagreement.1 The Competent Authority of the Lead Tax Administration shall 
inform the Competent Authority of the Party of the outcome of this process.  
6. The tax administrations of all Listed Parties shall suspend all domestic compliance 
activities with respect to the application of Parts II to V and Section 1 of Part VI of the 
Convention2 to the Group for the Period specified in the request, for the duration of the 
Scope Certainty Process. A tax administration may take the minimum procedural steps 
required to protect its ability to undertake compliance activity in the event a Group 
withdraws its request for Scope Certainty, such as opening an enquiry on a protective 
basis, but may not take substantive action such as requesting information from a taxpayer 
or issuing a tax assessment. Nothing in this paragraph requires a Listed Party to suspend 
compliance activity with respect to any matters not covered by the Convention or with 
respect to Related Issues.   


A review by a Scope Review Panel or Lead Tax Administration 
7. A panel of tax administrations of Listed Parties (the Scope Review Panel) shall be 
established to undertake a Scope Certainty Review where: 


(a) a request for Scope Certainty is accepted in accordance with the process 
in paragraph 4,  


(b) any of the criteria in paragraph 8 are met, and 
(c) any of the criteria in paragraph 9 are met.  


Where a Scope Review Panel is not established because the criteria in paragraph 8 or 
paragraph 9 are not met, a Scope Certainty Review shall be undertaken by the Lead Tax 
Administration.  
8. The criteria referred to in paragraph 7(b) are:3 


(a) the Group has Excluded Revenues for the Period, based on information 
contained in the Scope Certainty Documentation Package filed by the 
Coordinating Entity,  


(b) the Group’s consolidated financial statements include 
i) total reported revenues in excess of EUR 20 billion, and  
ii) one or more Disclosed Segments, and 


(c) the Group is a Fragmented Group. 


                                                             
1  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that some members hold the view that a Party should be able to require that it is 
included as a Listed Party for the purposes of this Section.  
2  These references shall be updated once the Convention is agreed and will refer to all Parts of the Convention 
containing the substantive rules concerning the calculation and allocation of Amount A and the elimination of double 
taxation, as well as the administration of Amount A. 
3  The list of criteria in paragraph 7(b) will be re-considered and may be amended as the overall design of rules 
is finalised.  
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9. The criteria referred to in paragraph 7(c) are: 
(a) it is the first time the Group has made a request for certainty, either under 


this Section or Section 2, for a Period in which a particular circumstance in 
paragraph 7(b) is met, or 


(b) all previous reviews undertaken by a Scope Review Panel under this 
Section, or by a Review Panel under Section 3, for Periods of the Group in 
which a particular circumstance in paragraph 7(b) was met ended without 
an agreed Scope Certainty Outcome or Certainty Outcome, because 
either:  


i) the Coordinating Entity was persistently late in providing 
information without explanation, or acted in an uncooperative or 
non-transparent manner, including by providing inaccurate or 
incomplete information, or  


ii) the Coordinating Entity withdrew its request for certainty before a 
Scope Certainty Outcome or Certainty Outcome was agreed.4 


Scope Review Panel composition 
10. The Competent Authority of the Lead Tax Administration shall invite Competent 
Authorities of Listed Parties to submit within [30 days] an expression of interest for the tax 
administration of that Listed Party to participate on the Scope Review Panel. Members of 
the Scope Review Panel shall be selected from the tax administrations of Listed Parties 
that submit expressions of interest. A Listed Party should only express interest in 
participating on a Scope Review Panel if its tax administration is committed to taking an 
active role on the Scope Review Panel and applying sufficient resources to ensure this is 
possible. 
11. For the purposes of undertaking a Scope Certainty Review under this Section, a 
Scope Review Panel shall comprise: 


(a)  the Lead Tax Administration, and 
(b) [six] tax administrations other than the Lead Tax Administration selected at 


random from the Listed Parties that submitted an expression of interest.  
Where the total number of Listed Parties that expressed interest in participating on the 
panel is lower than [six], the remaining places shall remain unfilled.5    
12. Where paragraph 8(a) applies, paragraph 11 shall not apply but a Scope Review 
Panel shall comprise: 


(a)  the Lead Tax Administration,  
(b) [three] tax administrations not in (a) from Listed Parties where, based on 


information provided by the Group, 


                                                             
4  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that some members hold the view that further Scope Certainty Reviews should be 
undertaken by a Scope Review Panel after a specified number of years or upon a trigger event. 
5  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and different views are held by members as to whether places on a Scope Review Panel 
or Review Panel should remain unfilled where the number of Listed Parties or Affected Parties that submit expressions 
of interest is lower than the number of places on the Panel and, if not, the methodology for filling these places.  
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i) for a Group seeking to apply the exclusion for Extractives Activities, 
the Group has a license in effect to explore for or exploit Minerals, 
Mineraloids and Hydrocarbons, or 


ii) for a Group seeking to apply the exclusion for Regulated Financial 
Services, the Group has employee headcount in Regulated 
Financial Institutions which amounts to at least [five percent] of total 
headcount in all the Group’s Regulated Financial Institutions, and 


(c) [three] tax administrations from Listed Parties not in (a) or (b). 
The tax administrations in (b) and (c) shall be selected at random from the Listed Parties 
that submitted an expression of interest. Where the number of Listed Parties from either 
of these categories that expressed interest in participating on the panel is lower than 
[three], the remaining places on the Scope Review Panel shall be filled by tax 
administrations from other Listed Parties that submitted an expression of interest, selected 
at random. Where the total number of Listed Parties that expressed interest in 
participating on the panel is lower than [six], the remaining places shall remain unfilled.6    


Undertaking a Scope Certainty Review 
13. The Scope Review Panel or Lead Tax Administration shall conduct a Scope 
Certainty Review on behalf of all Listed Parties, to determine whether the Scope Certainty 
Documentation Package contains a correct application of the Convention to the Group. 
This shall consider issues with respect to: 


(a) the definition of a Group,  
(b) the calculation of Total Revenues and application of the Global Revenue 


threshold,  
(c) the calculation of the Pre-Tax Profit Margin and application of the 


Profitability threshold,  
(d) where paragraph 8(a) applies, issues with respect to the application of 


rules on Excluded Revenues, including:  
i) the identification of Excluded Activities or Excluded Entities, 
ii) the methodology used for the preparation of financial statements 


for Bespoke Segments, or the application of the exception to the 
requirement to prepare these financial statements based on the 
use of Disclosed Segments,  


iii) the determination of Revenues derived from Excluded Activities or 
Excluded Entities, the calculation of Total Revenues after 
adjustment for these Revenues and the application of the Global 
Revenue threshold, and 


iv) the determination of Profits or Losses derived from Excluded 
Activities or Excluded Entities, the calculation of the Pre-Tax Profit 
Margin after adjustment for these Profits or Losses, and application 
of the Profitability threshold.  


(e) where paragraph 8(b) applies, issues with respect to the application of 
rules on Segmentation, including: 


                                                             
6  See Footnote 5. 
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i) [to be agreed as rules are finalised] 
(f) Where paragraph 8(c) applies, issues with respect to the application of 


rules on Internal Fragmentations, including: 
i) the ownership structure of the Group,  
ii) whether an Internal Fragmentation has occurred,  
iii) whether the Group’s Total Revenues and those of other 


Fragmented Groups resulting from the same Internal 
Fragmentation meet the Global Revenue threshold, and 


iv) the principle purposes of the Internal Fragmentation. 
14. A Scope Review Panel or Lead Tax Administration should begin a Scope Certainty 
Review by the later of: 


(a) [30 days] after the Competent Authority of the Lead Tax Administration 
exchanged the request for Scope Certainty with the Competent Authorities 
of Listed Parties, as described in paragraph 4, and  


(b) [30 days] after the establishment of a Scope Review Panel.  
This deadline may be extended by up to [180 days] where the Coordinating Entity 
indicated in its request for Scope Certainty that financial statements or other documents 
relied upon in the Scope Certainty Documentation Package are likely to be amended and 
this would impact the application of the Convention for the Period. The Competent 
Authority of the Lead Tax Administration shall inform the Competent Authorities of all 
Listed Parties of the planned start date for this review, before the review is due to 
commence. 
15. The Scope Review Panel or Lead Tax Administration may test factual information 
contained in the Scope Certainty Documentation Package, or provided by the 
Coordinating Entity, to verify its accuracy. Where a need for additional relevant information 
or clarification is identified for the purposes of this Scope Certainty Review, it shall be 
required from the Coordinating Entity by the Lead Tax Administration. In general, the 
Coordinating Entity should be required to provide this information or clarification within [30 
days], unless the Coordinating Entity provides a reasonable explanation as to why more 
time is needed.  
16. At any point before the Scope Certainty Review is completed, the Competent 
Authority of any Listed Party may submit to the Competent Authority of the Lead Tax 
Administration details of any concerns it has with respect to the application of the 
Convention to the Group contained in the Scope Certainty Documentation Package and 
propose resolutions to address these concerns. The Competent Authority of the Lead Tax 
Administration shall exchange these concerns and proposed resolutions with the 
Competent Authorities of all Listed Parties. The Scope Review Panel or Lead Tax 
Administration shall take these concerns and proposed resolutions into account in 
conducting its Scope Certainty Review and shall endeavour to resolve them as 
appropriate. To facilitate this process, Competent Authorities of Listed Parties should aim 
to provide details of these concerns as early as possible, even before the Scope Certainty 
Review is commenced. Early submission of such information, when possible, will be to 
the advantage of the Scope Certainty Review Process and all Listed Parties. 
17. In conducting a Scope Certainty Review, the Scope Review Panel or Lead Tax 
Administration shall wherever appropriate take into account any Scope Certainty 
Outcomes or Comprehensive Certainty Outcomes agreed with respect to the Group for 
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earlier Periods when the Group was found to be out of scope or within scope of the 
Convention. To facilitate this, the Lead Tax Administration should, to the extent possible, 
make available to the Scope Review Panel any information pertaining to a review for an 
earlier Period of the Group that is relevant to the current review. The Scope Review Panel 
or Lead Tax Administration should not propose an amendment to a Scope Certainty 
Documentation Package that is inconsistent with an earlier agreed Scope Certainty 
Outcome or Comprehensive Certainty Review for the same Group unless such an 
amendment is necessary for a correct application of the Convention,7 in which case an 
explanation of the reason for this shall be included in the summary of outcomes of the 
Scope Certainty Review.  
18. If, in the view of the Scope Review Panel or Lead Tax Administration, the 
Coordinating Entity is persistently late in providing information without explanation, or is 
acting in an uncooperative or non-transparent manner, including by providing inaccurate 
or incomplete information, this issue shall be raised with the Coordinating Entity. Where 
this issue is not resolved, a majority of Scope Review Panel members, or the Lead Tax 
Administration where no Scope Review Panel was established, may conclude that a 
Scope Certainty Outcome cannot be provided. The Coordinating Entity shall be informed 
of this outcome by the Lead Tax Administration and the Scope Certainty Review Process 
shall come to an end without an agreed Scope Certainty Outcome. The Coordinating 
Entity or any other Group Entity shall not be permitted to submit a further request for 
certainty under this Section with respect to the same Period. The Competent Authorities 
of Listed Parties shall be informed of this outcome by the Competent Authority of the Lead 
Tax Administration. The next time the Coordinating Entity submits a request for Scope 
Certainty it should provide written confirmation that the issues which resulted in the late 
provision of information or in it acting in an uncooperative or non-transparent manner have 
been addressed and will not recur. 
19. A Scope Review Panel or Lead Tax Administration may develop further processes 
for the purposes of undertaking a Scope Certainty Review, so long as these are not 
inconsistent with any provisions of this Section.  


Agreeing the outcomes of a Scope Certainty Review 
20. The Scope Review Panel or Lead Tax Administration shall endeavour to complete 
its Scope Certainty Review within [90 days] of the review commencing. Within [30 days] 
of this review ending, the Competent Authority of the Lead Tax Administration shall 
exchange with the Competent Authorities of all Listed Parties a summary of the outcomes 
of the Scope Certainty Review, using the standard format contained in [to be agreed]. The 
summary of outcomes shall be accompanied by:  


(a) a recommendation that Listed Parties agree a Scope Certainty Outcome 
reflecting the application of the Convention in the Scope Certainty 
Documentation Package as filed by the Coordinating Entity, that the Group 
is not a Covered Group for the Period,  


(b) a recommendation that Listed Parties agree a Scope Certainty Outcome 
reflecting specified changes to the approach in the Scope Certainty 


                                                             
7  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that some members, while supporting a general principle of consistency, hold the view 
that Parties should not be restricted in their ability to recommend an approach that is inconsistent with an earlier 
Certainty Outcome.  
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Documentation Package as filed by the Coordinating Entity, such that the 
Group is not a Covered Group for the Period,  


(c) a recommendation that Listed Parties agree a Scope Certainty Outcome 
reflecting specified changes to the approach in the Scope Certainty 
Documentation Package as filed by the Coordinating Entity, such that the 
Group is a Covered Group for the Period, or 


(d) a statement that the Scope Review Panel has been unable to reach 
agreement including all members on one or more matters with respect to 
the application of the Convention reflected in the Scope Certainty 
Documentation Package, identifying the aspects where:  


i) the Scope Review Panel agrees that the application of the 
Convention reflected in the Scope Certainty Documentation 
Package is correct,  


ii) the Scope Review Panel agrees specific changes that should be 
made to the Scope Certainty Documentation Package, and 


iii) the Scope Review Panel has been unable to reach agreement, 
together with  


i. a description of the specific item or items in the Scope 
Certainty Documentation Package with respect to which the 
Scope Review Panel has been unable to reach agreement, 


ii. a compilation of the different positions of the members of 
the Scope Review Panel, and  


iii. the change to a numeric item or other outcome proposed 
by any member or members of the Scope Review Panel to 
address this issue or each of these issues.  


The summary of outcomes shall be accompanied by any information not contained in the 
Group’s Scope Certainty Documentation Package, provided by the Coordinating Entity 
which was relevant to the Scope Review Panel or Lead Tax Administration’s 
recommendation or statement above.  
21. Within [60 days] of the exchange in paragraph 20, the Competent Authority of a 
Listed Party may submit to the Competent Authority of the Lead Tax Administration written 
comments: 


(a) agreeing with the recommendation of the Scope Review Panel or Lead Tax 
Administration, 


(b) disagreeing with the recommendation, together with  
i) a description of the specific item or items in the Group’s Scope 


Certainty Documentation Package, as filed or reflecting changes 
recommended by the Scope Review Panel or Lead Tax 
Administration, that the Competent Authority disagrees with, 


ii) a paper explaining the Competent Authority’s position as to why 
this item or each of these items reflects an incorrect application of 
the Convention, and  


iii) the change to a numeric item or other outcome proposed by the 
Competent Authority to address the issue or each of the issues 
raised by the Competent Authority, or 
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(c) in cases where the Scope Review Panel has been unable to reach 
agreement including all members with respect to the application of the 
Convention reflected in the Scope Certainty Documentation Package,  


i) agreeing with the position of the Scope Review Panel with respect 
to aspects where the panel did reach agreement,  


ii) disagreeing with the position of the Scope Review Panel with 
respect to aspects where the panel did reach agreement, together 
with  


i. a description of the specific item or items in the Group’s 
Scope Certainty Documentation Package, as filed or 
reflecting changes recommended by the Scope Review 
Panel, that the Competent Authority disagrees with, 


ii. a paper explaining the Competent Authority’s position as to 
why this item or each of these items reflects an incorrect 
application of the Convention, and  


iii. the change to a numeric item or other outcome proposed 
by the Competent Authority to address this issue or each of 
these issues, and 


iii) commenting on the positions of members of the Scope Review 
Panel with respect to aspects where the panel did not reach 
agreement, which may include a proposal for an alternative 
approach to resolve the disagreement, accompanied by an 
explanation of the Competent Authority’s position as to why this 
approach reflects the correct application of the Convention. 


22. A Competent Authority of a Listed Party shall not submit written comments that 
are inconsistent with an earlier agreed Scope Certainty Outcome or Certainty Outcome 
for the same Group for a Period in which it was a Listed Party or an Affected Party, unless 
in the view of the Competent Authority such comments are necessary for a correct 
application of the Convention, in which case an explanation of the reason for this must be 
provided.8 
23. Where the Competent Authority of a Listed Party does not submit any comments 
in accordance with paragraph 21, this shall be taken for the purposes of this Section as 
agreement with the recommendation of the Scope Review Panel or Lead Tax 
Administration.  
24. Where the Competent Authority of a Listed Party has submitted written comments 
that disagree with the recommendation of the Scope Review Panel or Lead Tax 
Administration, or which propose an alternative approach to resolve disagreement 
between Scope Review Panel members, the Panel or Lead Tax Administration may:  


(a) determine whether to adopt the Listed Party’s proposal, and if so the 
Competent Authority of the Lead Tax Administration will exchange with 
those Competent Authorities of all Listed Parties a revised 
recommendation in accordance with paragraph 20 and other Listed Parties 
may submit written comments in accordance with paragraph 21, and  


                                                             
8  See Footnote 7.  
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(b) consult with the Competent Authority of that Listed Party to explore 
whether, in light of other information it can provide, the Listed Party is still 
of the opinion that changes are needed or wishes to withdraw its 
disagreement with the recommendation. 


The consultation under (b) may extend up to [30 days] following the deadline for 
comments mentioned in paragraph 21.  


Concluding a Scope Certainty Review Process 
25. If a Scope Review Panel reached agreement including all members and no 
Competent Authorities submitted written comments that disagreed with the 
recommendation of the Scope Review Panel or Lead Tax Administration by the deadline 
for comments, or if all such written comments are withdrawn following consultation, the 
Scope Certainty Process concludes with an agreed Scope Certainty Outcome in 
accordance with the recommendation of the Scope Review Panel or Lead Tax 
Administration. The Lead Tax Administration shall inform the Coordinating Entity of the 
agreed Scope Certainty Outcome within [30 days] of the conclusion of the Scope Certainty 
Review Process.  
26. If this Scope Certainty Outcome includes a decision that the Group is a Covered 
Group for the Period, the Coordinating Entity shall be required to prepare a Common 
Documentation Package on the basis that the Group is a Covered Group and file this with 
the Lead Tax Administration by the later of: 


(a) the applicable filing deadline, or  
(b) [90 days] after the date the Coordinating Entity is informed of the Scope 


Certainty Outcome. 
27. If the Scope Review Panel did not reach agreement including all members, or if 
the Competent Authority of one or more Listed Parties submitted written comments 
disagreeing with the recommendation of the Scope Review Panel or Lead Tax 
Administration that were not subsequently withdrawn, issues where there is disagreement 
shall be submitted to a Determination Panel for a final outcome, under Section 5. 


A Follow-Up Scope Certainty Review 


Submitting a request for a Follow-Up Scope Certainty Review 


28. Where a Group is not a Covered Group, there may be a significant cost in 
collecting and presenting information to demonstrate that this is the case on an ongoing 
basis. Once a Group has requested and received an agreed Scope Certainty Outcome 
that it is not a Covered Group, there are therefore benefits in a simplified Follow-Up Scope 
Certainty Review Process to provide some Groups with certainty that they continue not to 
be a Covered Group without the need to file a full Scope Certainty Documentation 
Package, if this is not needed. As such, the Coordinating Entity of a Group may submit a 
request, filed with the Lead Tax Administration, for a Follow-Up Scope Certainty Review 
for a Period where: 


(a) any of the criteria in paragraph 8 are met, 
(b) none of the criteria in paragraph 9 are met,  
(c) the Group has previously been subject to a Scope Certainty Review under 


this Section which concluded with an agreed Scope Certainty Outcome 
that the Group is not a Covered Group,  
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(d) since the Scope Certainty Review mentioned in sub-paragraph (c) the 
Group has not filed a Common Documentation Package for a Period, nor 
been found to be a Covered Group under a Scope Certainty Review 
process requested under this Section, and 


(e) in the view of the Group, there have been no changes to the Group’s 
i) structure,  
ii) activities, 
iii) financial results with respect to activities giving rise to in-scope 


revenues, or 
iv) other circumstances relevant to the criteria in paragraph 8,  


sufficient to mean it may be a Covered Group for the Period for which 
certainty is requested. 


29. The request shall include a list of Listed Parties from which Scope Certainty is 
sought, prepared by the Coordinating Entity. The process for a Party to be added to this 
List described in paragraph 5 shall apply.  
30. A request must be in the format and with the content specified in [to be agreed] 
and be accompanied by a complete Follow-Up Scope Certainty Documentation Package. 
The request shall include agreement by the Coordinating Entity,  


(a) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Listed Parties: 


i) the request and Follow-Up Scope Certainty Documentation 
Package filed by the Coordinating Entity, 


ii) any other information or documentation provided by the 
Coordinating Entity or for the purposes of the Follow-Up Scope 
Certainty Review,  


iii) in the event the Coordinating Entity withdraws its request for 
Follow-Up Scope Certainty or is deemed to do so, notification that 
this has occurred, and 


iv) in the event that a Follow-Up Scope Certainty Review concludes 
with an agreed Scope Certainty Outcome, notification that this has 
occurred including the details of that Scope Certainty Outcome,   


(b) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Parties that are 
not Listed Parties: 


i) the identification of the requesting Group and Coordinating Entity, 
the request, and notification the request has been accepted, and 


ii) in the event the Coordinating Entity withdraws its request for 
Follow-Up Scope Certainty or is deemed to do so, notification that 
this has occurred, and 


(c) to exchanges of information between the Competent Authority of the Lead 
Tax Administration and the Competent Authority of a Listed Party for the 
purposes of the Follow-Up Scope Certainty Review.  
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Otherwise, the conditions and consequences of a request described in paragraphs 1 to 6 
shall apply to a request under paragraph 28.  


Undertaking a Follow-Up Scope Certainty Review 


31. The Lead Tax Administration shall conduct a Follow-Up Scope Certainty Review 
on behalf of all Listed Parties to determine whether, based on information in the Follow-
Up Scope Certainty Documentation Package the Group continues not to be a Covered 
Group and a Scope Certainty Outcome should be agreed on this basis.  
32. Issues considered as part of a Follow-Up Scope Certainty Review include: 


(a) changes to the Group’s structure,  
(b) the extent to which information in the Follow-Up Scope Certainty 


Documentation Package allows a reasonable approximation of the results 
of entities and activities 


i) giving rise to Excluded Revenues and other Revenues, or 
ii) included in a Disclosed Segment, 


(c) changes to the Group’s financial reporting and management reporting 
policies including, but not limited to, the treatment of centralised costs,  


(d) likely changes to the Group’s or Segment’s Revenues not including 
Excluded Revenues, and the potential impact of this on the application of 
the Global Revenue threshold,  


(e) likely changes to the profits attributable to the Group’s or Segment’s 
Revenues not including Excluded Revenues, and the potential impact of 
this on the application of the Profitability threshold, and 


(f) any other changes in the Group’s circumstances relevant to the criteria in 
paragraph 8. 


33. A Lead Tax Administration should begin a Follow-Up Scope Certainty Review 
within [30 days] after the Competent Authority of the Lead Tax Administration exchanged 
the request for Follow-Up Scope Certainty with the Competent Authorities of Listed 
Parties.  
34. If, in the view of the Lead Tax Administration at any point during its review, it is 
likely that: 


(a) it will not recommend to Listed Parties that the Group is not a Covered 
Group, or 


(b) Listed Parties will not agree that the Group is not a Covered Group,  
the Lead Tax Administration shall inform the Coordinating Entity.  
35. Where paragraph 34 applies, the Coordinating Entity: 


(a) may take no action and allow the Follow-Up Scope Certainty Review to 
continue, or 


(b) may withdraw its request for a Follow-Up Scope Certainty review and,  
i) prepare a complete Scope Certainty Review Documentation 


Package and file this with the Lead Tax Administration together 
with a request for Scope Certainty, or  
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ii) prepare a Common Documentation Package on the basis that the 
Group is a Covered Group and file this with the Lead Tax 
Administration.  


Where the Coordinating Entity plans to take the action in (b) it should inform the Lead Tax 
Administration as early as possible. Where this is the case, the Follow-Up Scope Certainty 
Review shall end with no agreed Scope Certainty Outcome and the Competent Authority 
of the Lead Tax Administration shall inform the Competent Authorities of all Parties. If the 
Coordinating Entity subsequently submits a request for Scope Certainty for the same 
Period, that Scope Certainty Review may in some cases be completed more quickly in 
light of work that has already been undertaken as part of the Follow-Up Scope Certainty 
Review process.  
36. Paragraphs 15 to 19 of the process for undertaking a Scope Certainty Review also 
apply to a Follow-Up Scope Certainty Review, with necessary modifications.   


Agreeing the outcomes of a Follow-Up Scope Certainty Review 


37. The Lead Tax Administration shall endeavour to complete a Follow-Up Scope 
Certainty Review within [90 days] of the review commencing. Within [30 days] of this 
review ending, the Competent Authority of the Lead Tax Administration shall exchange 
with the Competent Authorities of all Listed Parties a summary of the outcomes of the 
Follow-Up Scope Certainty Review, using the standard format contained in [to be agreed]. 
The summary of outcomes shall be accompanied by:  


(a) a recommendation that Listed Parties agree with the conclusion in the 
Group’s Follow-Up Scope Certainty Documentation Panel that the Group 
continues not to be a Covered Group  and that no further action shall be 
taken, or  


(b) a recommendation that the conclusion in the Group’s Follow-Up Scope 
Certainty Documentation Package cannot be agreed on the basis of the 
information available.  


The summary of outcomes shall be accompanied by any information not contained in the 
Group’s Follow-Up Scope Certainty Documentation Package, provided by the 
Coordinating Entity which was relevant to the Lead Tax Administration’s recommendation 
above.  
38. Paragraphs 21 to 24 on the process for agreeing the outcomes of a Scope 
Certainty Review also apply to a Follow-Up Certainty Review, with necessary 
modifications.   


Concluding a Follow-Up Scope Certainty Review Process 


39. If no Competent Authorities of Listed Parties submitted written comments that 
disagreed with the recommendation of the Lead Tax Administration by the deadline for 
comments, or if all such written comments are withdrawn following consultation, the 
Follow-Up Scope Certainty Process concludes with an agreed Scope Certainty Outcome 
in accordance with the recommendation of the Lead Tax Administration. The Lead Tax 
Administration shall inform the Coordinating Entity of the agreed Scope Certainty 
Outcome within [30 days] of the conclusion of the Follow-Up Scope Certainty Process.  
40. Where paragraph 39 applies, if the Lead Tax Administration recommended that 
the conclusion in the Group’s Follow-Up Scope Certainty Documentation Package cannot 
be agreed on the basis of the information available, the Coordinating Entity: 
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(a) may prepare a complete Scope Certainty Review Documentation Package 
and file this with the Lead Tax Administration within [90 days] together with 
a request for Scope Certainty, or  


(b) may prepare a Common Documentation Package on the basis that the 
Group is a Covered Group and file this with the Lead Tax Administration 
by the later of: 


i) the applicable filing deadline, or  
ii) [90 days] after the date the Coordinating Entity is informed of the 


Scope Certainty Outcome. 
If the Coordinating Entity subsequently submits a request for Scope Certainty for the same 
Period, this Scope Certainty Review may in some cases be completed more quickly in 
light of work that has already been undertaken as part of the Follow-Up Scope Certainty 
Review process.  
41. If the Competent Authority of one or more Listed Parties submitted written 
comments disagreeing with the recommendation of the Lead Tax Administration that were 
not subsequently withdrawn, issues where there is disagreement shall be submitted to a 
Determination Panel for a final outcome, under Section 5. 
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II. CERTAINTY OVER A COVERED GROUP’S APPLICATION OF THE 
CONVENTION 


2. Requests for Certainty by a Covered Group 


Submitting a request for a Comprehensive Certainty Review 
1. A Coordinating Entity of a Covered Group may submit a request to the Parties, 
filed with the Lead Tax Administration, for multilateral certainty with respect to the 
application of the Convention to its Group for a Period specified in the request 
(Comprehensive Certainty). The request shall be in a format set out in [to be agreed] and 
shall include agreement by the Coordinating Entity,  


(a) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Affected 
Parties: 


i) the request and Common Documentation Package filed by the 
Coordinating Entity, 


ii) any other information or documentation provided by the 
Coordinating Entity or other Group Entity for the purposes of the 
Comprehensive Certainty Review,  


iii) in the event the Coordinating Entity withdraws its request for 
Comprehensive Certainty or is deemed to do so, notification that 
this has occurred, 


iv) in the event that a Comprehensive Certainty Process concludes 
with an agreed Comprehensive Certainty Outcome, notification that 
this has occurred including the details of that Comprehensive 
Certainty Outcome, and 


v) in the event the agreed Comprehensive Certainty Outcome ceases 
to apply, notification that this has occurred,  


(b) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Parties that are 
not Affected Parties: 


i) the identification of the requesting Covered Group and 
Coordinating Entity, the request, and notification the request has 
been accepted,  


ii) in the event the Coordinating Entity withdraws its request for 
Comprehensive Certainty or is deemed to do so, notification that 
this has occurred, 


iii) in the event that a Comprehensive Certainty Process concludes 
with an agreed Comprehensive Certainty Outcome, notification that 
this has occurred, but not the details of that Comprehensive 
Certainty Outcome, and 


iv) in the event the agreed Comprehensive Certainty Outcome ceases 
to apply, notification that this has occurred, and 


(c) to exchanges of information between the Competent Authority of the Lead 
Tax Administration and the Competent Authority of an Affected Party for 
the purposes of the Comprehensive Certainty Review.  
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2. A request for Comprehensive Certainty shall be filed along with the Group’s 
Common Documentation Package for the Period, including a Power of Attorney or other 
confirmation from the Authorised Representatives of the Ultimate Parent Entity and all 
Group Entities that they agree with the content of the Common Documentation Package 
and to any changes agreed by the Coordinating Entity. The Common Documentation 
Package shall include further content set out in [to be agreed]. 
3. A request for Comprehensive Certainty that meets the conditions in paragraph 1 
and paragraph 2 shall be accepted by the Lead Tax Administration on behalf of all Parties, 
and the Lead Tax Administration shall notify the Coordinating Entity of this acceptance. 
Where the Coordinating Entity has not provided some of the content agreed by the Parties, 
the Lead Tax Administration shall promptly inform the Coordinating Entity and require the 
missing content be provided within [60 days]. Where the missing content is not received 
by this deadline the Coordinating Entity shall be deemed to have withdrawn its request for 
Comprehensive Certainty. This deadline may be extended by a further [90 days] with the 
agreement of the Lead Tax Administration.  
4. The tax administrations of all Parties shall suspend all domestic compliance 
activities with respect to the application of Parts II to V and Section 1 of Part VI of the 
Convention9 to the Group for the Period specified in a request under Paragraph 1, for the 
duration of the Comprehensive Certainty Process. A tax administration may take the 
minimum procedural steps required to protect its ability to undertake compliance activity 
in the event a Group withdraws its request for certainty, such as opening an enquiry on a 
protective basis, but may not take substantive action such as requesting information from 
a taxpayer or issuing a tax assessment. Nothing in this paragraph requires a Party to 
suspend compliance activity with respect to matters not covered by the Convention or with 
respect to Related Issues.   
5. The request and Common Documentation Package filed by the Coordinating 
Entity shall be exchanged by the Competent Authority of the Lead Tax Administration with 
the Competent Authorities of Affected Parties by the later of [standard exchange deadline 
to be agreed] or [90 days] after the Common Documentation Package is filed with the 
Lead Tax Administration.  
6. Where a request for Comprehensive Certainty is accepted before the Common 
Documentation Package is exchanged, the Competent Authority of the Lead Tax 
Administration shall include with that exchange: 


(a) notification that the request is accepted and a review shall be undertaken, 
and 


(b) one of the following: 
i) if any of the circumstances described in sub-paragraphs (a) to (d)(i) 


of paragraph 1 of Section 3 applies, notification that the review shall 
be undertaken by a Review Panel,  


ii) if there is a period of at least [five] years between the first day of 
the last Period for which a review was undertaken by a Review 
Panel and the first day of the Period for which Comprehensive 
Certainty is requested, notification that a proposal by an Affected 


                                                             
9  These references shall be updated once the Convention is agreed and will refer to all Parts of the Convention 
containing the substantive rules concerning the calculation and allocation of Amount A and the elimination of double 
taxation, as well as the administration of Amount A.  
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Party that the review be undertaken by a Review Panel should be 
submitted to the Lead Tax Administration within [30 days], or 


iii) notification that the review shall be undertaken by the Lead Tax 
Administration.  


7. Where a request for Comprehensive Certainty has not been accepted by the 
deadline for the exchange of the Common Documentation Package in paragraph 6, the 
Competent Authority of the Lead Tax Administration shall include with that exchange an 
explanation that the request has not yet been accepted and a description of the content 
that was missing from the application. Within [30 days] after the deadline in paragraph 3, 
the Competent Authority of the Lead Tax Administration shall: 


(a) if the Coordinating Entity provides the missing content to the Lead Tax 
Administration by the deadline in paragraph 3, exchange this content with 
the Competent Authorities of Affected Parties, together with the information 
mentioned paragraph 6, or 


(b) notify the Competent Authorities of Affected Parties that the Coordinating 
Entity is deemed to withdraw its request for Comprehensive Certainty.  


8. Where the Competent Authority of the Lead Tax Administration informs the 
Competent Authorities of Affected Parties as described in paragraph 6 or paragraph 7(a) 
that a request for Comprehensive Certainty has been accepted, the Competent Authority 
of the Lead Tax Administration shall exchange the request with the Competent Authorities 
of Parties that are not Affected Parties and notify them that the request has been accepted 
and that the provisions of paragraph 4 concerning the suspension of domestic compliance 
activities with respect to the application of the Convention apply. This ensures that a 
Group that has requested Comprehensive Certainty under this Section is not subject to 
any domestic compliance activity with respect to its application of the Convention for the 
Period covered by the request.   


Submitting a request for an Advance Certainty Review 
9. When a Coordinating Entity submits a Group’s Common Documentation Package 
for a Period, this may be accompanied by a request for multilateral certainty with respect 
to one or more of its approaches listed in paragraph 10, to commence from a future Period 
specified in the request (Advance Certainty). The request shall be in a format set out in 
[to be agreed] and shall include agreement by the Coordinating Entity,  


(a) to the exchange of the following information by the Competent Authority of 
the Lead Tax Administration with Competent Authorities of Affected 
Parties: 


i) the request and Advance Certainty Documentation Package filed 
by the Coordinating Entity, 


ii) any other information or documentation provided by the 
Coordinating Entity or other Group Entity for the purposes of the 
Advance Certainty Review,  


iii) in the event the Coordinating Entity withdraws its request for 
Advance Certainty or is deemed to do so, notification that this has 
occurred, 


iv) in the event that an Advance Certainty Process concludes with an 
agreed Advance Certainty Outcome, notification that this has 
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occurred including the details of that Advance Certainty Outcome, 
and 


v) in the event the agreed Advance Certainty Outcome ceases to 
apply, notification that this has occurred, and  


(b) to exchanges of information between the Competent Authority of the Lead 
Tax Administration and the Competent Authority of an Affected Party for 
the purposes of the Advance Certainty Review. 


10. A request for Advance Certainty under paragraph 9 may be with respect to one or 
more of the following approaches of the Group:10  


(a) the Group’s Revenue Sourcing approach, comprising:  
i) its categorisation of revenues for the purposes of applying rules on 


revenue sourcing, and 
ii) its choice of reliable method for sourcing revenue from each 


category to jurisdictions, or  
(b) the Group’s Segment Reporting Approach,11 comprising 


i) the Group’s identification of Disclosed Segments, and 
ii) the Group’s policies for attributing revenues, expenses and other 


financial reporting items to each Segment for the purposes of [Parts 
II to V of the Convention], including the allocation of central costs.  


A request for Advance Certainty shall also include the Group’s internal control framework 
to ensure the correct application of the approaches in (a) and (b) and the reliability of 
information reported. A request shall be accompanied by an Advance Certainty 
Documentation Package with content set out in [to be agreed]. Parties may agree to add 
further approaches to those in this paragraph, to enable Advance Certainty to be 
requested across more aspects of the Convention and related controls.  
11. The Competent Authority of the Lead Tax Administration shall exchange the 
request under Paragraph 9 and Advance Certainty Documentation Package with the 
Competent Authorities of Affected Parties by the later of [standard deadline for the 
exchange of the Common Documentation Package to be agreed] or [90 days] after the 
Advance Certainty Documentation Package is filed with the Lead Tax Administration.  


  


                                                             
10  The specific aspects of rules on Amount A to which Advance Certainty may apply shall be reviewed as these 
rules are finalised.  
11  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that some members hold the view that the need for a process to provide Advance 
Certainty over a Group’s Segment Reporting Approach is not clear. 
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3. Certainty Reviews by a Review Panel on behalf of the Parties 


General provisions 


Conditions for a review by a Review Panel 
1. A panel of tax administrations of Affected Parties (the Review Panel) shall be 
established to undertake a Comprehensive Certainty Review, where a request for 
Comprehensive Certainty is accepted in accordance with the process in Section 2, and  


(a) this is the first time the Group has made a request for Comprehensive 
Certainty that has been accepted,  


(b) all previous reviews undertaken by a Review Panel for earlier Periods of 
the Group ended without an agreed Comprehensive Certainty Outcome, 
because either:  


i) the Coordinating Entity was persistently late in providing 
information without explanation or acted in an un-cooperative or 
non-transparent manner, including by providing inaccurate or 
incomplete information, or  


ii) the Coordinating Entity withdrew its request for tax certainty before 
a Comprehensive Certainty Outcome was agreed,  


(c) in cases where (b) does not apply, the review by a Review Panel or Lead 
Tax Administration for the most recent Period for which the Group 
submitted a request for Comprehensive Certainty concluded without an 
agreed Comprehensive Certainty Outcome as the Coordinating Entity was 
persistently late in providing information without explanation or acted in an 
un-cooperative or non-transparent manner, including by providing 
inaccurate or incomplete information, or 


(d)  the first day of the Period to which the request for Comprehensive 
Certainty relates is at least [five] years12 after the first day of the most 
recent Period for which a review was undertaken by a Review Panel,13 and  


i) the Competent Authority of the Lead Tax Administration notified the 
Competent Authorities as described in paragraph 6 or paragraph 7 
of Section 2 that a review by a Review Panel is proposed by the 
Lead Tax Administration, or 


ii) within [30 days] of the exchange mentioned in paragraph 6 or 
paragraph 7 of Section 2, the Competent Authority of an Affected 
Party submits to the Competent Authority of the Lead Tax 


                                                             
12  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that some members hold the view that a Comprehensive Certainty Review should be 
undertaken by a Review Panel of Affected Parties more frequently or upon trigger events. 
13  During a transitional period, a process will be coordinated to randomly allocate approximately the same 
number of Covered Groups to four batches, based on anonymised data on the Covered Groups filing a Common 
Documentation Package for the first Period that rules apply. In order to avoid a concentration of Review Panels in a 
single year, Affected Parties will be able to propose a second review by a Review Panel if a Group submits a request 
for Comprehensive Certainty either two years, three years, four years or five years after the first Review Panel review, 
depending upon which batch the Group belongs to. Thereafter the [five] year period specified in paragraph 1(d) shall 
apply.  
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Administration a proposal that a review by a Review Panel be 
undertaken. 


2. Where the Competent Authority of an Affected Party submits comments under the 
process in paragraph 1(d)(ii) proposing a review by a Review Panel, the Competent 
Authority of the Lead Tax Administration shall, within [30 days] after the deadline for 
comments in paragraph 1, notify the Competent Authorities of all Affected Parties that 
such a review shall be undertaken.  
3. A Review Panel shall also be established to undertake an Advance Certainty 
Review, where a request for Advance Certainty is accepted under Section 2. Where a 
Coordinating Entity files a Common Documentation Package for a Period and submits 
both a request for Comprehensive Certainty for that Period and a request for Advance 
Certainty for a future Period, the same Review Panel shall undertake both reviews.  


Review panel composition 
4. Where a Review Panel is to be established under this Section, the Competent 
Authority of the Lead Tax Administration shall invite Competent Authorities of Affected 
Parties to submit within [30 days] an expression of interest for the tax administration of 
that Affected Party to participate on the Review Panel. An Affected Party should only 
express interest in participating on a Review Panel if its tax administration is committed 
to taking an active role on the Review Panel and applying sufficient resources to ensure 
this is possible.  
5. For the purposes of undertaking a review or reviews under this Section, a Review 
Panel shall comprise: 


(a) the Lead Tax Administration,  
(b) the tax administrations of [three] Affected Parties not in (a) that, based on 


information in the Common Documentation Package, are required to 
provide relief for the elimination of double taxation, and 


(c) the tax administrations of [three] Affected Parties not in (a) or (b). 
6. The tax administrations in (b) and (c) shall be selected at random from the Affected 
Parties that submitted an expression of interest. Where the number of Affected Parties 
from either of these categories that expressed interest in participating on the panel is lower 
than [three], the remaining places on the Review Panel shall be filled by tax 
administrations from other Affected Parties that submitted an expression of interest, 
selected at random. Where the total number of Affected Parties that expressed interest in 
participating on the panel is lower than [six], the remaining places shall remain unfilled.14 


Establishing an Expert Advisory Group of systems specialists 
7. Whenever a Review Panel is established under this Section to undertake a 
Comprehensive Certainty Review or Advance Certainty Review, an Expert Advisory 
Group of systems specialists is established to undertake a review of a Group’s relevant 
internal control framework and provide advice to the Review Panel as to whether this 
framework is reliable or if any improvements are needed in order it be considered reliable.  
8. An Expert Advisory Group shall comprise:  


                                                             
14  See Footnote 5.  
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(a) one systems specialist selected by the Lead Tax Administration from the 
Main Systems Specialist Pool, who will act as Chair of the Expert Advisory 
Group, and 


(b) [two] further systems specialists from different Affected Parties, selected 
from the Main Systems Specialist Pool at random.15  


Establishing a pool of systems specialists for an Expert Advisory Group 
A review of a Group’s internal control framework will require an analysis of the 
Group’s controls, its business and financial management systems and its 
enterprise resource planning software. As such, it is essential that a review is 
undertaken by tax officials with specific training and expertise in this area, which 
will provide advice to the Review Panel.  
It is suggested that such a review should be undertaken by a Group of systems 
specialists drawn from a pool of tax officials with experience in undertaking 
systems reviews of Groups, nominated by Parties to the Convention. Criteria that 
nominated specialists are expected to meet shall be agreed by the Parties, but it 
is for each Party to determine whether its nominated specialists meet these 
criteria.   
There is no limit to the number of nominations a Party may make, but a maximum 
of [three] specialists from a particular tax administration, shall be added to the 
Main Systems Specialist Pool. Other specialists from the same tax administration 
shall be added to the Substitute Systems Specialist Pool. Members of the 
Substitute Pool may participate on Advisory Groups where a selected member of 
the Main Pool is not available. This ensures that the likelihood of a specialist from 
a particular tax administration being selected at random is reasonably balanced, 
without limiting the total number of eligible specialists available. The tax 
administration of an eligible specialist must agree to give the official delegated 
competent authority status for the purposes of undertaking duties connected to a 
review, including the exchange of information under the Convention.  
It is recognised that in the first years of applying rules for Amount A not all Parties 
may feel they have tax officials with the training and experience needed to meet 
the agreed criteria. Where a Party has no or a limited number of tax officials that 
it considers meet these criteria, it may put forward a number of officials as 
observers. Observers could benefit from specific training in conducting a review 
of a Group’s internal control framework and also participate in one or more 
reviews as an observer to a review for which the tax official’s tax jurisdiction is an 
Affected Party, to gain experience. Once the Party feels that the observer has 
gained sufficient experience, it could nominate the official to the Main Systems 
Specialist Pool or Substitute Systems Specialist Pool as appropriate. This should 
help to ensure that the number of eligible systems specialists in the pool, and 
participation by different tax administrations, will increase over time.  


 


                                                             
15  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework with different views held by members with respect to the composition and number of 
experts in the Expert Advisory Group, as well as criteria for the nomination of systems specialists to the Main Systems 
Specialist Pool and the Substitute Systems Specialist Pool. 
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A Comprehensive Certainty Review by a Review Panel 


Comprehensive Certainty Review undertaken, in two phases


The LTA exchanges the Group’s Common Documentation Package and notifies Parties that a request 
has been accepted. Compliance activity over Amount A is suspended in all Parties. 


Request for Comprehensive Certainty submitted to Lead Tax Administration (LTA)


Affected Parties express interest in participating on a panel and a Review Panel is formed


Affected Parties may submit concerns to the LTA along with proposed solutions.


The Review Panel exchanges the outcomes of its review and a recommendation on whether the 
Group’s application of the Convention should be accepted, if changes are required or if the panel has 


not reached agreement, for comments from Affected Parties


Where the Review Panel reach agreement and 
Affected Parties are in agreement, the 


Comprehensive Certainty Process ends with an 
agreed Comprehensive Certainty Outcome


Where the Review Panel does not reach 
agreement or Affected Parties do not agree the 


Panel’s recommendation, disagreements are sent 
to a Determination Panel for resolution


Expert Advisory Group undertakes review of the Group’s internal control 
framework and makes recommendations to the Review Panel


 


Undertaking a Comprehensive Certainty Review  
9. A Comprehensive Certainty Review shall commence on a date agreed by the 
Review Panel. The Competent Authority of the Lead Tax Administration shall inform the 
Competent Authorities of all Affected Parties not on the Review Panel of the agreed start 
date for its review before the review is due to commence. In general, a review should 
commence within [90 days] of the Competent Authority of the Lead Tax Administration 
notifying the Competent Authorities of Parties that a request for certainty was accepted, 
as described in paragraph 6 or paragraph 7 of Section 2, though this deadline may be 
extended by up to [180 days] with the agreement of the Review Panel where the 
Coordinating Entity included in its request for Comprehensive Certainty a statement that 
financial statements or other documents relied upon in the Common Documentation 
Package are likely to be amended and this would impact the application of the Convention 
for the Period. In any case, a review should not commence until any review that has 
already commenced under this Section or Section 4 for an earlier Period of the Group is 
completed.  
10. Where a request for Comprehensive Certainty is accepted under Section 2 in 
circumstances where: 


(a) a request for Comprehensive Certainty has been accepted with respect to 
one or more earlier Periods of the Group for which a review has not 
commenced, or 


(b) a request for Comprehensive Certainty is accepted with respect to one or 
more later Periods of the Group before the review by the Review Panel has 
commenced, 
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all members of the Review Panel may agree by consensus that the Review Panel shall 
undertake the reviews for up to [three] additional Periods, from those most closely 
preceding or most closely following the Period for which the Review Panel was 
established, simultaneously with the review for that Period.  
11. The Review Panel shall undertake a review on behalf of all Parties, coordinated 
by the Lead Tax Administration, to determine whether the Common Documentation 
Package filed by the Coordinating Entity reflects a correct application of all relevant 
aspects of the Convention to the Group in all Parties. Where a Scope Certainty Review or 
Follow-Up Scope Certainty Review for the same Period concluded with an agreed Scope 
Certainty Outcome, an Affected Party, including a member of the Review Panel, that was 
a Listed Party for that Scope Certainty Review, should not propose changes that are 
inconsistent with that Scope Certainty Outcome unless this is necessary for a correct 
application of the Convention, in which case this shall be explained.   
12. A review by a Review Panel shall begin with a first phase considering issues with 
respect to whether a Group is a Covered Group, and those concerning elements of the 
Group’s application of the Convention that form the basis upon which revenues will be 
sourced to Affected Parties and an allocation of Profit Before Tax and Elimination of 
Double Taxation will be made. These include:16  


(a) the definition of a Group 
(b) the application of the Global Revenue threshold and Profitability threshold,  
(c) the treatment of Disclosed Segments,  
(d) the determination and treatment of Excluded Revenues, 
(e) the calculation of Profit Before Tax,  
(f) the categorisation of transactions and choice of Reliable Method for the 


purposes of Revenue Sourcing, and 
(g) jurisdiction-level financial statements for the purposes of applying rules on 


[the Marketing and Distribution Profits Safe Harbour and the Elimination of 
Double Taxation].  


13. In parallel with the first phase of a Review Panel review in paragraph 12, the Expert 
Advisory Group shall undertake a review of the Group’s internal control framework to 
determine whether in the view of the Expert Advisory Group members it is robust and can 
be relied upon to ensure the accuracy of information reported. Where the Expert Advisory 
Group identifies aspects of this internal control framework that may not be robust or 
reliable it shall discuss its findings with the Review Panel to obtain evidence to determine 
whether the framework is in fact robust and can be relied upon. 
14. The Lead Tax Administration and Chair of the Expert Advisory Group shall 
cooperate to ensure that the reviews in paragraph 12 and paragraph 13 are coordinated, 
so that progress on one review can be taken into account in ongoing work on the other 
review. At the end of the review of the Group’s internal control framework, the Chair of the 
Expert Advisory Group shall provide a report to the Review Panel setting out the work the 
Expert Advisory Group has undertaken and, as a result of this work, whether in the view 
of the Expert Advisory Group the internal control framework is robust or reliable and 
whether it recommends changes or additional controls to be introduced for future Periods. 
The report will also highlight any differences in opinion between members of the Expert 
                                                             
16  The matters to be included in the first phase of a review shall be reconsidered as the 
structure and content of rules is agreed.  
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Advisory Group. The Competent Authority of the Lead Tax Administration shall share the 
Advisory Group’s conclusions and any recommendations with the Competent Authorities 
of all Affected Parties. Where the Review Panel does not accept the recommendations of 
the Expert Advisory Group this will be explained by the Review Panel in the summary of 
outcomes of its review. Future Comprehensive Certainty Reviews will consider whether 
changes or additional controls recommended by the Expert Advisory Group and accepted 
by the Review Panel have been introduced.  
15. The first phase of a review by a Review Panel described in paragraph 12 shall be 
followed by a second phase, considering all other elements of the Group’s application of 
the Convention for the Period, including:  


(a) the identification of Parties in which the Group meets the applicable Nexus 
threshold, 


(b) the allocation of Profit Before Tax to Affected Parties,  
(c) the application of the Marketing and Distribution Safe Harbour,  
(d) the application of rules on the impact of withholding taxes, and 
(e) the Elimination of Double Taxation.  


16. At the end of the first phase of a review under paragraph 12, members of the 
Review Panel shall agree among themselves whether to progress directly to the second 
phase under paragraph 15, or to seek comments from Affected Parties on the outcomes 
of the first phase and resolution of any disagreements before progressing to the second 
phase. Where the request for Comprehensive Certainty under Section 2 was 
accompanied by a request for Advance Certainty, the Review Panel should consider 
seeking comments from Affected Parties on the outcomes of the first phase as early as 
possible, to avoid any delay to the Advance Certainty Process.  
17. Where a Review Panel agrees to progress directly to the second phase, it shall 
ensure that its review of the matters described in paragraph 15 includes the computations 
undertaken by the Group in its Common Documentation Package. This will ensure that, 
where numerical changes are subsequently required to the Group’s Common 
Documentation Package as a result of disagreements over matters considered in the first 
phase of the review, the impact of these changes on matters considered in the second 
phase can be agreed quickly.   
18. The Review Panel and Expert Advisory Group may test factual information 
contained in the Common Documentation Package or provided by the Coordinating Entity, 
to verify its accuracy. Unless otherwise agreed, all engagement with the Group throughout 
the Comprehensive Certainty Process shall be conducted by the Lead Tax Administration 
through the Coordinating Entity. Where a need for additional information or clarification is 
identified for the purposes of this review, it shall be required from the Coordinating Entity 
by the Lead Tax Administration. In general the Coordinating Entity should be required to 
provide this information or clarification within [30 days], unless the Coordinating Entity 
provides a reasonable explanation as to why more time is needed. 
19. At any point before a review by the Review Panel and Expert Advisory Group is 
completed, the Competent Authority of any Affected Party not participating on the Review 
Panel may submit to the Competent Authority of the Lead Tax Administration details of 
any concerns it has with respect to the application of the Convention to the Group reflected 
in the Common Documentation Package and propose resolutions to address these 
concerns. The Competent Authority of the Lead Tax Administration shall make these 
concerns and proposed resolutions available to the Competent Authorities of all Affected 
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Parties. The Review Panel and Expert Advisory Group shall take these concerns and 
proposed resolutions into account in conducting the review and shall endeavour to resolve 
them as appropriate. To facilitate this process within the applicable timeframe, Competent 
Authorities of Affected Parties should aim to provide details of these concerns as early as 
possible, even before the Review Panel and Expert Advisory Group commence their 
reviews. Early submission of such information, when possible, will be to the advantage of 
the Comprehensive Certainty Review Process and all Affected Parties.  
20. The Review Panel shall endeavour to reach agreement including all members as 
to whether each aspect of the Common Documentation Package Package reflects a 
correct application of the Convention or if amendments should be required. Where it 
becomes clear to the Review Panel that, despite its endeavours, the panel is unlikely to 
reach such agreement on a particular aspect of a Common Documentation Package 
Package, discussions on that aspect should cease without agreement having been 
reached. The Review Panel shall endeavour to reach agreement including all members 
on other aspects of the Common Documentation Package, even if the consequence of 
this lack of agreement on one particular aspect is that the Review Panel is unable to agree 
numerical elements.  
21. In conducting a review, the Review Panel and Expert Advisory Group shall 
wherever appropriate take into account any Comprehensive Certainty Outcomes agreed 
with respect to the Group for earlier Periods. To facilitate this, the Lead Tax Administration 
should, to the extent possible, make available to the Review Panel and Expert Advisory 
Group any information pertaining to a review for an earlier Period of the Group that is 
relevant to the current review. The Review Panel should not propose a recommendation 
that is inconsistent with earlier agreed Comprehensive Certainty Outcomes for the same 
Group unless this is necessary for a correct application of the Convention, in which case 
an explanation of the reason for this shall be included in the summary of outcomes of the 
review.17  
22. Where an Advance Certainty Outcome agreed following a previous review applies 
for the Period, the Expert Advisory Group may request samples of data, or examples of 
sample testing undertaken by the Group, to confirm that an agreed approach has been 
implemented by the Group and has been correctly applied. The Review Panel and Expert 
Advisory Group shall not otherwise consider issues covered by the Advance Certainty 
Outcome unless the Lead Tax Administration or any Affected Party has provided evidence 
that suggests a Relevant Change has occurred with respect to one or more of the Group’s 
approaches covered by Advance Certainty, based on: 


(a) information contained in the Group’s Common Documentation Package,  
(b) information provided by the Coordinating Entity, or 
(c) other information held by the Lead Tax Administration or Affected Party. 


23. Where in the view of the Review Panel, taking into account recommendations of 
the Expert Advisory Group, a Relevant Change has occurred or an agreed approach has 
not been implemented or has not been correctly applied, the review by the Review Panel 
under paragraph 12 and paragraph 15 shall be undertaken on the basis that affected 
elements of the Advance Certainty Outcome do not apply. This does not mean that the 
approach applied in the Group’s Common Documentation Package is incorrect, but that 
it should be considered as part of the review. Other elements of the Advance Certainty 
Outcome that are not affected continue to apply as agreed.  


                                                             
17  See Footnote 7.  
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24. Where an Advance Certainty Outcome does not apply, if the Review Panel 
concludes: 


(a) that one or more of the Group’s approaches to the categorisation of 
revenues is incorrect, 


(b) that one or more of the indicators used by the Group to source revenues 
to tax jurisdictions is not a Reliable Indicator, or  


(c) that an indicator is a Reliable Indicator but that, based on the conclusions 
of the Expert Group, the Group’s internal control framework is not 
sufficiently robust and reliable to ensure an accurate application of the 
indicator,  


the Review Panel may propose that the relevant category or categories of revenues be 
sourced using a different Reliable Method. Notwithstanding this, the Review Panel shall 
not recommend the use of an alternative indicator for a Period that has already ended 
unless the Coordinating Entity first confirms that the Group has access to information for 
this alternative indicator to be a Reliable Indicator for the Period. Where the Group does 
not have access to this information the Review Panel may recommend that the Reliable 
Method used by the Group is accepted or that an alternative approach is taken for the 
Period under review. The summary of outcomes of the review should include an 
explanation of this and a statement that, in the view of the Review Panel, the alternative 
indicator should be used by the Group in future Periods. If this approach is agreed by 
Affected Parties or by a decision of a Determination Panel under Section 5, the view that 
the alternative indicator should be used by the Group in future Periods shall be included 
in the agreed Comprehensive Certainty Outcome for the Period.  
25. Where a request for Comprehensive Certainty is accompanied by a request for 
Advance Certainty, the outcomes of the Comprehensive Certainty Review and Advance 
Certainty Review with respect to the same provisions of the Convention or the same 
elements of a Group’s internal control framework, for example with respect to the correct 
categorisation of revenues or the treatment of a Disclosed Segment, should be consistent 
unless there is a specific reason for reaching a different conclusion. Where such a reason 
exists, this should be explained in the outcomes of the reviews.   
26. If, in the view of the Review Panel, the Coordinating Entity is persistently late in 
providing information to the Lead Tax Administration without explanation, or is acting in 
an un-cooperative or non-transparent manner, including by providing inaccurate or 
incomplete information, this issue shall be raised with the Coordinating Entity. Where this 
issue is not resolved, a majority of Review Panel members may conclude that a 
Comprehensive Certainty Outcome cannot be provided. The Coordinating Entity shall be 
informed of this outcome by the Lead Tax Administration and the Comprehensive 
Certainty Process shall be brought to an end without an agreed Comprehensive Certainty 
Outcome. The Coordinating Entity or any other Group Entity shall not be permitted to 
submit a further request for Comprehensive Certainty with respect to the Period for which 
a Comprehensive Certainty Outcome was not provided pursuant to this paragraph. The 
Competent Authorities of all Parties shall be informed of this outcome by the Competent 
Authority of the Lead Tax Administration. The next time the Coordinating Entity submits a 
request for Comprehensive Certainty under Section 2 it should provide written 
confirmation that the issues which resulted in the late provision of information or in it acting 
in an uncooperative or non-transparent manner have been addressed and will not recur. 
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27. A Review Panel may develop and agree further processes for the purposes of 
undertaking a review, so long as these are not inconsistent with any provisions of this 
Section.  


Agreeing the outcomes of a Comprehensive Certainty Review 
28. The Competent Authority of the Lead Tax Administration shall exchange with the 
Competent Authorities of all Affected Parties a summary of the outcomes of the Review 
Panel’s review, prepared using the standard format in [to be agreed] and agreed with all 
members of the Review Panel, together with the report prepared by the Chair of the Expert 
Advisory Group containing the outcomes of the review of the Group’s internal control 
framework. This may be done,  


(a) separately, at the end of the first phase of a review covering the outcomes 
of the first phase, and at the end of the second phase of a review covering 
the outcomes of the second phase, or  


(b) together at the end of the second phase of a review, covering the outcomes 
of both phases.  


29. The summary of outcomes shall be accompanied by:  
(a) a recommendation that Affected Parties agree the application of the 


Convention reflected in the Common Documentation Package as filed by 
the Coordinating Entity,  


(b) a recommendation that Affected Parties agree specified changes to the 
application of the Convention reflected in the Common Documentation 
Package, which the Coordinating Entity should be required to reflect in an 
amended Common Documentation Package, or 


(c) a statement that the Review Panel has been unable to reach agreement 
including all members on one or more matters with respect to the 
application of the Convention reflected in the Common Documentation 
Package.  


The summary of outcomes shall also be accompanied by any information provided by the 
Coordinating Entity that was not contained in the Group’s Common Documentation 
Package and was relevant to the Review Panel’s recommendation, the Expert Advisory 
Group’s recommendation to the Review Panel, or to the positions of Panel members 
where no agreement was reached.  
30. Where the Review Panel has been unable to reach agreement including all 
members one or more matters with respect to the application of the Convention reflected 
in the Common Documentation Package, the summary of outcomes of the review should 
clearly identify the aspects where: 


(a) the Review Panel agrees that the application of the Convention reflected 
in the Common Documentation Package is correct,  


(b) the Review Panel agrees specific changes that should be made to the 
Common Documentation Package, and 


(c) the Review Panel has been unable to reach agreement including all 
members, together with  


i) a description of the specific item or items in the Group’s Common 
Documentation Package with respect to which the Review Panel 
has been unable to reach agreement, 
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ii) a compilation of the different positions of the members of the 
Review Panel, and  


iii) the change to a numeric item or other outcome proposed by any 
member or members of the Review Panel to address this issue or 
each of these issues.  


31. Within [60 days] of the exchange of the summary of outcomes of the review by the 
Review Panel, the Competent Authority of an Affected Party may submit to the Competent 
Authority of the Lead Tax Administration comments: 


(a) agreeing with the recommendation of the Review Panel,  
(b) disagreeing with the recommendation of the Review Panel, together with  


i) a description of the specific item or items in the Group’s Common 
Documentation Package, as filed or reflecting changes 
recommended by the Review Panel, that the Competent Authority 
disagrees with, 


ii) a paper explaining the Competent Authority’s position as to why 
this item or each of these items reflects an incorrect application of 
the Convention, along with the financial impact of the item on its 
jurisdiction and  


iii) the change to a numeric item or other outcome proposed by the 
Competent Authority to address this issue or each of these issues, 
or 


(c) in cases where the Review Panel has been unable to reach agreement 
including all members with respect to the application of one or more 
provisions of the Convention reflected in the Common Documentation 
Package,  


i) agreeing with the position of the Review Panel with respect to 
aspects where the panel did reach agreement,  


ii) disagreeing with the position of the Review Panel with respect to 
aspects where the panel did reach agreement, together with  


i. a description of the specific item or items in the Group’s 
Common Documentation Package, as filed or reflecting 
changes recommended by the Review Panel, that the 
Competent Authority disagrees with, 


ii. a paper explaining the Competent Authority’s position as to 
why this item or each of these items reflects an incorrect 
application of the Convention along with the financial impact 
of the item on its jurisdiction, and  


iii. the change to a numeric item or other outcome proposed 
by the Competent Authority to address this issue or each of 
these issues, and 


iii) commenting on the positions of members of the Review Panel with 
respect to aspects where the panel did not reach agreement, which 
may include a proposal for an alternative approach to resolve the 
disagreement, accompanied by an explanation of the Competent 
Authority’s position as to why this item or each of these items 
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reflects the correct application of the Convention, along with the 
financial impact on its jurisdiction.  


32. A Competent Authority of an Affected Party shall not submit written comments: 
(a) that disagree with the recommendation or the position of the Review Panel 


if it is not able  
i) to identify a financial impact in its tax jurisdiction or,  
ii) if it is not possible to identify a specific finanancial impact, for 


example where comments concern the categorisation of revenues 
or choice of Reliable Method, to describe a potential impact in its 
tax jurisdiction,  


(b) that propose an adjustment to an amount in a Group’s Common 
Documentation package which: 


i) if the adjustment concerns the calculation of a Group’s Total 
Revenues, would change Total Revenues and Profit Before Tax by 
less than [one percent], 


ii) if the adjustment concerns the calculation of a Group’s Profit Before 
Tax, would change Profit Before Tax by less than [one percent],  


iii) if the adjustment concerns the allocation of a Group’s Profit Before 
Tax, would change the allocation to that Affected Party by less than 
[five percent], and  


iv) if the adjustment concerns the allocation of the obligation to provide 
relief for the elimination of double taxation, would change the relief 
provided by that Affected Party by less than [five percent],18  


(c) that are inconsistent with an earlier agreed Comprehensive Certainty 
Outcome for the same Group for a Period in which it was an Affected Party, 
unless in the view of the Affected Party such comment is necessary for a 
correct application of the Convention, in which case an explanation of the 
reason for this should be provided,19 or 


(d) that are inconsistent with any agreed Advance Certainty Outcome that 
applies for the Period, unless the Affected Party was not an Affected Party 
when the Advance Certainty Outcome was agreed, or it previously 
provided evidence of a Relevant Change for consideration by the Review 
Panel under paragraph 19. 


33. Where the Competent Authority of an Affected Party does not submit any 
comments by the deadline for comments, this shall be taken for the purposes of this 
Section as agreement with the recommendation of the Review Panel.  
34. Where the Competent Authority of an Affected Party has submitted written 
comments that disagree with the recommendation or the position of the Review Panel, or 


                                                             
18  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that members hold different views as to whether a materiality threshold should apply 
to the adjustments proposed by an Affected Party, and as to the appropriate level of a threshold if one did apply. 
Members also hold different views as to whether such a materiality threshold should apply to adjustments proposed 
by the Review Panel when undertaking a Comprehensive Certainty Review under this Section.  
19  See Footnote 7.  
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which propose an alternative approach to resolve disagreement between Review Panel 
members, the Review Panel may: 


(a) determine whether to adopt the Affected Party’s proposal, and if so the 
Competent Authority of the Lead Tax Administration will exchange with the 
Competent Authorities of all Affected Parties a revised recommendation in 
accordance with paragraph 29 and other Affected Parties may submit 
written comments in accordance with paragraph 31, and  


(b) consult with the Competent Authority of that Affected Party to explore 
whether, in light of other information they can provide, the Affected Party 
is still of the opinion that changes are needed or wishes to withdraw its 
disagreement with the recommendation. 


The consultation under (b) may extend up to [30 days] following the deadline for 
comments. 


Concluding a Comprehensive Certainty Review 
35. If the Review Panel recommended that Affected Parties agree the application of 
the Convention to issues reflected in the Common Documentation Package as filed by the 
Coordinating Entity, and no Competent Authorities submitted written comments that 
disagreed with this recommendation by the deadline for comments, or if all such written 
comments are withdrawn following consultation, the review shall move to a second phase 
or conclude with an agreed Comprehensive Certainty Outcome in accordance with the 
recommendation of the Review Panel, as relevant.  
36. If the Review Panel recommended that Affected Parties agree specified changes 
to the application of the Convention to issues reflected in the Common Documentation 
Package, and no Competent Authorities submitted written comments that disagreed with 
the recommendation of the Review Panel by the deadline for comments, or if all such 
written comments are withdrawn following consultation, the Lead Tax Administration shall 
require the Coordinating Entity to prepare and file an amended Common Documentation 
Package within [90 days] reflecting these changes. 
37. Where paragraph 36 applies and an amended Common Documentation Package 
is filed by the Coordinating Entity, this shall be reviewed by the Review Panel to ensure 
the required changes to the application of the Convention have been correctly reflected. 
No new changes shall be proposed by the Review Panel. If the Review Panel concludes 
that all required changes to the Common Documentation Package have been made, the 
Competent Authority of the Lead Tax Administration shall exchange the amended 
Common Documentation Package with the Competent Authorities of the Affected Parties, 
and the review shall move to a second phase or conclude with an agreed Comprehensive 
Certainty Outcome, as relevant. If the Review Panel concludes that certain required 
changes to the amended Common Documentation Package have not been made, the 
Lead Tax Administration shall inform the Coordinating Entity, and the Coordinating Entity 
shall be required to further revise the Common Documentation Package. If the 
Coordinating Entity does not agree to prepare an amended Common Documentation 
Package it shall be deemed to have withdrawn its request for Comprehensive Certainty 
after a Comprehensive Certainty Outcome had been agreed: 


(a) with respect to issues covered in the first phase of the review, or 
(b) with respect to issues covered in both phases of the review,  


as relevant.  
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38. Where the Review Panel did not reach agreement including all members with 
respect to the application of the Convention to issues reflected in the Common 
Documentation Package, or if the Competent Authority of one or more Affected Parties 
submitted written comments disagreeing with a recommendation of the Review Panel by 
the deadline for comments that were not subsequently withdrawn, issues where there is 
disagreement shall be submitted to a Determination Panel for a final outcome, under the 
process described in Section 5.  
39. Where the Review Panel sought comments from Affected Parties separately at the 
end of the first phase and at the end of the second phase of its review,  


(a) where there is disagreement over matters considered in the first phase, 
these shall be referred to the Determination Panel for resolution before the 
review progresses to the second phase, and 


(b)  where there is disagreement over matters considered in the second 
phase, these shall be referred to the Determination Panel for resolution 
before the review progresses to an agreed Comprehensive Certainty 
Outcome.  


In these cases, and to the extent possible, the same Determination Panel should resolve 
disagreements with respect to each phase of the Review Panel’s review.  
40. Where the Review Panel sought comments from Affected Parties only at the end 
of the second phase of its review, and there are disagreements over matters considered 
in both phases, the Review Panel should consider referring disagreements over matters 
considered in the first phase to the Determination Panel first. If this Determination Panel 
process requires any changes to the Group’s Common Documentation Package which 
have a corresponding impact on matters considered in the second phase of the review, 
Affected Parties which submitted written comments on these matters that were not 
subsequently withdrawn shall be given [30 days] to update their written comments and in 
particular the specific changes they propose to deal with their concerns. This is not an 
opportunity to raise new issues, but is to ensure that the alternative outcomes presented 
to the Determination Panel concerning matters in the second phase of the review reflect 
the impact of the Determination Panel’s decisions on the first phase. Disagreements over 
matters considered in the second phase shall then be referred to the Determination Panel 
under the process in Section 5. 
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An Advance Certainty Review by a Review Panel 


Advance Certainty Review undertaken by the Review Panel


The LTA exchanges the Group’s Advance Certainty Documentation Package and notifies Parties that a 
request has been accepted. A Review Panel is established. 


Request for Advance Certainty submitted to Lead Tax Administration (LTA)


Affected Parties may submit concerns to the LTA along with proposed solutions.


The Review Panel exchanges the outcomes of its review and a recommendation on whether the 
Group’s proposed approaches should be accepted, if changes are required or if the panel has not 


reached agreement, for comments from Affected Parties


Where the Review Panel reach agreement and 
Affected Parties are in agreement, the Advance 
Certainty Process ends with an agreed Advance 


Certainty Outcome


Where the Review Panel does not reach 
agreement or Affected Parties do not agree the 


Panel’s recommendation, disagreements are sent 
to a Determination Panel for resolution


Expert Advisory Group undertakes review of the Group’s internal control 
framework and makes recommendations to the Review Panel


 


Undertaking an Advance Certainty Review  
41. An Advance Certainty Review shall commence on a date agreed by the Review 
Panel. The Competent Authority of the Lead Tax Administration shall inform the 
Competent Authorities of all Affected Parties not on the Review Panel of the agreed start 
date for its review before the review is due to commence. Where a Coordinating Entity 
submits both a request for Comprehensive Certainty for a Period and a request for 
Advance Certainty with respect to a future Period, there may be benefits if these reviews 
commence at approximately the same time, but this is not essential. In particular, where 
a Comprehensive Certainty Review is delayed due to an expected amendment of 
documents relied upon in the Common Documentation Package, this should not delay 
commencement of an Advance Certainty Review.  
42. The Review Panel shall undertake a review on behalf of all Parties, coordinated 
by the Lead Tax Administration, to determine whether the approach or approaches 
proposed in the Advance Certainty Documentation Package filed by the Coordinating 
Entity reflect a correct application of the aspects of the Convention covered by the request 
for Advance Certainty. The Review Panel shall endeavour to reach agreement including 
all members. Where the Review Panel does not agree that one or more of the proposed 
approaches reflects a correct application of the Convention, but is able to identify changes 
which, if agreed by the Group, would address this, the review of that approach should 
cease with a recommendation that these changes be required.  
43. In parallel with the review by the Review Panel in paragraph 42, the Expert 
Advisory Group shall undertake a review of the Group’s internal control framework to 
determine whether in the view of the Expert Advisory Group members it is robust and will 
be able to be relied upon to ensure the accuracy of information reported in future Periods. 
Where the Expert Advisory Group identifies aspects of this internal control framework that 
may not be robust or reliable it shall discuss its findings with the Review Panel to obtain 
evidence to determine whether the framework is in fact robust and can be relied upon. 
The Expert Advisory Group shall endeavour to reach agreement including all members 
on each relevant aspect of the Group’s internal control framework. 
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44. Where the Expert Advisory Group does not agree that an element of the Group’s 
internal control framework is currently robust and reliable, but is able to identify a 
combination of improvements to that framework which, if implemented by the Group, 
would address this, the review of that element should cease with a recommendation that 
these improvements be required. Where an element of the Group’s internal control 
framework is not robust and reliable and no combination of improvements can be 
identified to address the Expert Advisory Group’s concerns, the Review Panel shall be 
informed of this and the review of that element should cease.  
45. The Lead Tax Administration and Chair of the Expert Advisory Group shall 
cooperate to ensure that the reviews in paragraph 42 and paragraph 43 are coordinated, 
so that progress on one review can be taken into account in ongoing work on the other 
review. At the end of the review of the Group’s internal control framework, the Chair of the 
Expert Advisory Group shall provide a report to the Review Panel setting out the work the 
Expert Advisory Group has undertaken and, as a result of this work, whether in the view 
of the Expert Group the internal control framework is robust or reliable or what 
improvements should be required. The report will also highlight any differences in opinion 
between members of the Expert Advisory Group.  
46. Paragraphs 18 to 20 and 25 to 27 also apply for the purposes of an Advance 
Certainty Review, with necessary modifications.   


Agreeing the outcomes of an Advance Certainty Review  
47. At the end of an Advance Certainty Review, the Competent Authority of the Lead 
Tax Administration shall exchange with the Competent Authorities of all Affected Parties 
a summary of the outcomes of the Review Panel’s review, prepared using the standard 
format in [to be agreed] and agreed with all members of the Review Panel, together with 
the report prepared by the Chair of the Expert Advisory Group containing the outcomes 
of the review of the Group’s internal control framework.  
48. With respect to each of the proposed approaches in the Advance Certainty 
Documentation Package, the summary of outcomes shall be accompanied by:  


(a) a recommendation that Affected Parties agree the proposed approach as 
filed by the Coordinating Entity,  


(b) a recommendation that Affected Parties agree specified changes to the 
proposed approach, which the Coordinating Entity should be required to 
reflect in an amended Advance Certainty Documentation Package in order 
for Advance Certainty to be granted, or 


(c) a statement that the Review Panel has been unable to reach agreement 
including all members on the proposed approach.  


49. The summary of outcomes shall also be accompanied by: 
(a) a recommendation that Affected Parties agree that the Group’s internal 


control framework is robust and reliable with respect to one or more of the 
proposed approaches as filed by the Coordinating Entity or reflecting 
required changes, as applicable, 


(b) a recommendation that Affected Parties agree that specified improvements 
to the Group’s internal control framework with respect to one or more of 
these approaches be required in order for Advance Certainty to apply, or 
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(c) a statement that the Group’s internal framework with respect to one or 
more of these approaches does not appear to be robust or reliable, and it 
has not been possible to identify specific improvements to address this.    


50. The summary of outcomes shall further be accompanied by any information 
provided by the Coordinating Entity that was not contained in the Group’s Advance 
Certainty Documentation Package and was relevant to the Review Panel’s 
recommendation, the Expert Advisory Group’s recommendation to the Review Panel or 
to the positions of Panel members where no agreement was reached.  
51. Where the Review Panel has been unable to reach agreement including all 
members on one or more matters with respect to the proposed approaches reflected in 
the Advance Certainty Documentation Package, the summary of outcomes of the review 
should clearly identify the aspects where: 


(a) the Review Panel agrees that a proposed approach reflected in the 
Advance Certainty Documentation Package is correct,  


(b) the Review Panel agrees specific changes that should be required to a 
proposed approach, and 


(c) the Review Panel has been unable to reach agreement including all 
members, together with  


i) a description of the specific aspects of a proposed approach with 
respect to which the Review Panel has been unable to reach 
agreement, 


ii) a compilation of the different positions of the members of the 
Review Panel, and  


iii) the change to a proposed approach suggested by any member or 
members of the Review Panel to address this issue or each of 
these issues.  


52. Within [60 days] of the exchange of the summary of outcomes of the review by the 
Review Panel, the Competent Authority of an Affected Party may submit to the Competent 
Authority of the Lead Tax Administration comments: 


(a) agreeing with a recommendation of the Review Panel,  
(b) disagreeing with a recommendation of the Review Panel with respect to 


one or more of the proposed approaches in the Group’s Advance Certainty 
Documentation Package, together with a paper explaining the Competent 
Authority’s position as to: 


i) why a proposed approach, as filed or reflecting changes 
recommended by the Review Panel, does not reflect an accurate 
application of the Convention, and 


ii) the alternative approach proposed by the Competent Authority with 
an explanation as to why in the view of the Competent Authority 
this reflects a more accurate application of the Convention, 


(c) in cases where the Review Panel has been unable to reach agreement 
including all members with respect to one or more proposed approaches 
reflected in the Advance Certainty Documentation Package,  


i) agreeing with the position of the Review Panel with respect to 
aspects where the panel did reach agreement,  
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ii) disagreeing with the position of the Review Panel with respect to 
aspects where the panel did reach agreement, together with a 
paper explaining the Competent Authority’s position as to: 


i. why a proposed approach, as filed or reflecting changes 
recommended by the Review Panel, does not reflect an 
accurate application of the Convention, and 


ii. the alternative approach proposed by the Competent 
Authority with an explanation as to why in the view of the 
Competent Authority this reflects a more accurate 
application of the Convention,  


iii) commenting on the positions of members of the Review Panel with 
respect to aspects where the panel did not reach agreement, which 
may include a proposal for an alternative approach to resolve the 
disagreement, accompanied by an explanation of the Competent 
Authority’s position as to why this reflects the correct application of 
the Convention, or 


(d) disagreeing with a recommendation or conclusion with respect to the 
Group’s internal control framework, together with a paper explaining the 
Competent Authority’s position as to: 


i) why in the view of the Competent Authority the Group’s internal 
control framework with respect to one or more proposed 
approaches seems robust and reliable, or 


ii) why in the view of the Competent Authroity this internal control 
framework does not seem robust and reliable, together with specific 
improvements proposed by the Competent Authority to address 
this.   


53. A Competent Authority of an Affected Party shall not submit written comments that 
are inconsistent with an earlier agreed Comprehensive Certainty Outcome or Advance 
Certainty Outcome for the same Group for a Period in which it was an Affected Party, 
unless in the view of the Affected Party such comments are necessary for a correct 
application of the Convention, in which case an explanation of the reason for this should 
be provided.20  
54. Where the Competent Authority of an Affected Party does not submit any 
comments by the deadline for comments, this shall be taken for the purposes of this 
Section as agreement with the recommendations and conclusions of the Review Panel.  
55. Where the Competent Authority of an Affected Party has submitted written 
comments that disagree with the recommendation or the position of the Review Panel, or 
which propose an alternative approach to resolve disagreement between Review Panel 
members, the Review Panel, in consultation with the Expert Advisory Group, shall: 


(a) determine whether to adopt the Affected Party’s proposal, and if so the 
Competent Authority of the Lead Tax Administration will exchange with the 
Competent Authorities of all Affected Parties a revised recommendation in 
accordance with paragraph 48 or paragraph 49 and other Affected Parties 
may submit written comments in accordance with paragraph 52, and  


                                                             
20  See Footnote 7.  
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(b) consult with the Competent Authority of that Affected Party to explore 
whether, in light of other information they can provide, the Affected Party 
is still of the opinion that changes are needed or wishes to withdraw its 
disagreement with the recommendation. 


The consultation under (b) may extend up to [30 days] following the deadline for 
comments. 


Concluding an Advance Certainty Review 
56. If under paragraph 48 the Review Panel recommended that that Affected Parties 
agree one or more of the proposed approaches reflected in the Advance Certainty 
Documentation Package as filed by the Coordinating Entity and no Competent Authorities 
submitted written comments that disagreed with this recommendation by the deadline for 
comments, or if all such written comments are withdrawn following consultation, the 
review shall conclude with an agreed Advance Certainty Outcome in accordance with the 
recommendation of the Review Panel.  
57. If under paragraph 48 the Review Panel recommended that Affected Parties agree 
specified changes to one or more of the proposed approaches reflected in the Advance 
Certainty Documentation Package, and no Competent Authorities submitted written 
comments that disagreed with the recommendation of the Review Panel by the deadline 
for comments, or if all such written comments are withdrawn following consultation, the 
Lead Tax Administration shall require the Coordinating Entity to prepare and file an 
amended Advance Certainty Documentation Package within [90 days] reflecting these 
changes. 
58. Where paragraph 57 applies and an amended Advance Certainty Documentation 
Package is filed by the Coordinating Entity, this shall be reviewed by the Review Panel to 
ensure the required changes to the proposed approaches have been correctly reflected. 
No new changes shall be proposed by the Review Panel. If the Review Panel concludes 
that all required changes to the Advance Certainty Documentation Package have been 
made, the Competent Authority of the Lead Tax Administration shall exchange the 
amended Advance Certainty Documentation Package with the Competent Authorities of 
the Affected Parties, and the review shall conclude with an agreed Advance Certainty 
Outcome. If the Review Panel concludes that certain required changes to the amended 
Advance Certainty Documentation Package have not been made, the Lead Tax 
Administration shall inform the Coordinating Entity, and the Coordinating Entity shall be 
required to further revise the Advance Certainty Documentation Package. If the 
Coordinating Entity does not agree to prepare an amended Advance Certainty 
Documentation Package it shall be deemed to have withdrawn its request for Advance 
Certainty.  
59. Where: 


(a) an Advance Certainty Outcome is agreed under paragraph 56 or 
paragraph 58,  


(b) under paragraph 49 the Review Panel recommended that that Affected 
Parties agree that the Group’s internal control framework with respect to 
the relevant proposed approach is robust and reliable, and 


(c) no Competent Authorities submitted written comments that disagreed with 
this recommendation by the deadline for comments, or if all such written 
comments are withdrawn following consultation, 
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the Advance Certainty Outcome shall apply for the Period specified in the request for 
Advance Certainty and other Periods set out in paragraph 61.  
60.  Where: 


(a) an Advance Certainty Outcome is agreed under paragraph 56 or 
paragraph 58,  


(b) under paragraph 49 the Review Panel recommended that that Affected 
Parties agree that specified improvements be required to the Group’s 
internal control framework with respect to the relevant proposed approach 
in order for an Advance Certainty Outcome to apply, and 


(c) no Competent Authorities submitted written comments that disagreed with 
this recommendation by the deadline for comments, or if all such written 
comments are withdrawn following consultation, 


the Advance Certainty Outcome shall apply for the Period specified in the request for 
Advance Certainty and other Periods set out in paragraph 61, on condition that the 
Coordinating Entity demonstrates that the specified improvements have been made and 
this is confirmed by an Expert Advisory Group as part of a Comprehensive Certainty 
Review process.  
61. The first time a Group makes a request for Advance Certainty over a particular 
aspect of the Convention, an Advance Certainty Outcome will be granted for all Periods 
of the Group ending within [three] years of the start of the Period specified in the request. 
For the subsequent requests, the Review Panel may agree to extend this period to [five] 
years.21 Where paragraph 60 applies and the time taken by a Group to introduce required 
improvements to its internal control framework mean that an Advance Certainty Outcome 
does not start to apply until a Period later than that specified in the request for Advance 
Certainty, the maximum period that can be covered by an Advance Certainty Outcome 
continues to be calculated from the Period specified in the request.  
62. Where paragraph 58 applies and the Review Panel accepts that the Group does 
not have or will not have data available for it to apply the agreed approach for the first 
Period covered by Advance Certainty, the Advance Certainty Outcome may agree that 
the Group can use an alternative approach for this Period. The Group shall be required to 
collect the information necessary to use the agreed approach for future Periods.  
63. Where the Review Panel did not reach agreement including all members with 
respect to one or more of the proposed approaches in the Group’s Advance Certainty 
Documentation Package, or if the Competent Authority of one or more Affected Parties 
submitted written comments disagreeing with a recommendation of the Review Panel by 
the deadline for comments that were not subsequently withdrawn, issues where there is 
disagreement shall be submitted to a Determination Panel for a final outcome, under the 
process described in Section 5.  


Circumstances where an Advance Certainty Outcome ceases to apply 
64. An agreed Advance Certainty Outcome shall cease to apply: 


(a) at the end of the last Period specified in paragraph 61, or 
(b) where a Relevant Change has occurred. 


                                                             
21  The number of years for which Advance Certainty will be provided remains to be agreed.  
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65. For the purposes of this Section, a Relevant Change is:  
(a) a change to the organisational structure, business activities (including 


marketing and distribution activities) or financial and tax accounting 
methods of the Group, that means an approach covered by an Advance 
Certainty Outcome may no longer reflect an accurate application of the 
Convention, or  


(b) a change to the design or operation of the internal control framework of the 
Group that means the controls to ensure the accurate reporting of 
information with respect to an approach covered by an Advance Certainty 
Outcome may no longer be robust and reliable.  


66. Where a Group anticipates or becomes aware of a Relevant Change, the 
Coordinating Entity should inform the Lead Tax Administration of this fact. The Competent 
Authority of the Lead Tax Administration shall then share this information with the 
Competent Authorities of Affected Parties. When the Coordinating Entity next submits the 
Group’s Common Documentation Package for a Period that has ended, it may also submit 
a new request for Advance Certainty under Section 2.  
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4. Review by a Lead Tax Administration on behalf of the Parties 


1. Where a request for Comprehensive Certainty is accepted in accordance with the 
process in Section 2 for a Period which is not governed by the provisions of Section 3, a 
review of the Group’s application of the Convention reflected in its Common 
Documentation Package shall be undertaken by the Lead Tax Administration under this 
Section, supported by an Expert Advisory Group of systems specialists. The steps for a 
Lead Tax Administration review are the same as those for a Review Panel review, with 
the modifications described below.  
2. A review by a Lead Tax Administration should not commence until any review that 
has already commenced under Section 3 or this Section for an earlier Period of the Group 
is completed. Where a request for Comprehensive Certainty is accepted under Section 2 
in circumstances where:  


(a) a request for Comprehensive Certainty has been accepted with respect to 
one or more earlier Periods of the Group for which a review pursuant to 
this Section will be undertaken, but the review by the Lead Tax 
Administration for those Periods has not yet commenced, and/or 


(b) a request for Comprehensive Certainty is accepted with respect to one or 
more later Periods of the Group for which a review pursuant to this Section 
will be undertaken, before the review by the Lead Tax Administration has 
commenced,  


the Lead Tax Administration may undertake the reviews for up to [three] Periods most 
closely preceding or most closely following the Period specified in the request for 
Comprehensive Certainty, simultaneously with the review for that Period.  
3. If, in the view of the Lead Tax Administration, the Coordinating Entity is persistently 
late in providing information without explanation, is acting in an un-cooperative or non-
transparent manner, including by providing inaccurate or incomplete information, or where 
information provided proves to be unreliable, this issue shall be raised with the 
Coordinating Entity. Where this issue is not resolved, the Lead Tax Administration may 
conclude that a Comprehensive Certainty Outcome cannot be provided. The Coordinating 
Entity shall be informed of this outcome by the Lead Tax Administration and the 
Comprehensive Certainty Process shall be brought to an end without an agreed 
Comprehensive Certainty Outcome. The next review for any subsequent Period of the 
Group shall be undertaken by a Review Panel under Section 3 and the Coordinating Entity 
may request that the Review Panel simultaneously undertakes a review with respect to 
the Period for which a Comprehensive Certainty Outcome was not provided pursuant to 
this paragraph. The Competent Authorities of all Parties shall be informed of this outcome 
by the Competent Authority of the Lead Tax Administration. The next time the 
Coordinating Entity submits a request for Comprehensive Certainty under Section 2 it 
should provide written confirmation that the issues which resulted in the late provision of 
information or in it acting in an uncooperative or non-transparent manner have been 
addressed and will not recur. 
4. Paragraphs of Section 3 that concern processes for discussions and agreement 
by members of a Review Panel, and the consequences of this agreement not being 
reached, are not applicable to a review by a Lead Tax Administration.  
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III. A DETERMINATION PANEL TO RESOLVE DISAGREEMENTS 


5. Resolution of disagreements by a Determination Panel 


Compiling alternative outcomes and comments for a Determination Panel 
1. Where a review of the application of the Convention by a Group for a Period has 
been conducted under the approaches described in Section 1, Section 3 or Section 4, and 
issues remain with respect to which agreement has not been possible, these issues shall 
be resolved by a Determination Panel.  
2. Within [30 days] of a determination under Section 1 that one or more issues 
considered as part of a Scope Certainty Review or Follow-Up Scope Certainty Review will 
be submitted to a Determination Panel for a final outcome, the Competent Authority of the 
Lead Tax Administration shall exchange with the Competent Authorities of all Listed 
Parties: 


(a) with respect to issues that had been agreed by the Scope Review Panel or 
in cases where a review was undertaken by a Lead Tax Administration,  


i) a list of the specific items in a Group’s Scope Certainty 
Documentation Package or Follow-Up Scope Certainty 
Documentation Package with respect to which written comments 
were submitted and not withdrawn, and,  


ii) for each of these items, alternative outcomes comprising: 
i. the outcome recommended by the Scope Review Panel or 


Lead Tax Administration to Listed Parties, with an 
explanation of its basis for this recommendation, and 


ii. each alternative specific outcome proposed by a 
Competent Authority of a Listed Party together with the 
papers prepared under Section 1 by each Competent 
Authority explaining its position as to why this would reflect 
a more accurate application of the Convention.  


(b) with respect to issues that had not been agreed by the Scope Review 
Panel,  


i) a list of the specific items in a Group’s Scope Certainty 
Documentation Package or Follow-Up Scope Certainty 
Documentation Package with respect to which the Review Panel 
did not reach agreement, and 


ii) for each of these items, alternative outcomes comprising: 
i. if the outcome in the Group’s Scope Certainty 


Documentation Package or Follow-Up Scope Certainty 
Documentation Package is supported by one or more 
members of the Scope Review Panel, this outcome with an 
explanation of their basis for supporting this approach,  


ii. each alternative specific outcome not covered by paragraph 
(b) ii) i. proposed by one or more members of the Scope 
Review Panel, together with papers prepared by Panel 
members under Section 1 explaining their position as to why 
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in their view this would reflect a more accurate application 
of the Convention, and 


iii. each alternative specific outcome proposed by a Competent 
Authority of a Listed Party together with the papers prepared 
by each Competent Authority under Section 1 explaining its 
position as to why this would reflect a more accurate 
application of the Convention.  


3. Within [30 days] of a determination under Section 3 that one or more issues 
considered as part of a Comprehensive Certainty Review by a Review Panel will be 
submitted to a Determination Panel for a final outcome, the Competent Authority of the 
Lead Tax Administration shall exchange with the Competent Authorities of all Affected 
Parties: 


(a) with respect to issues that had been agreed by the Review Panel,  
i) a list of the specific items in a Group’s Common Documentation 


Package with respect to which written comments were submitted 
and not withdrawn, and,  


ii) for each of these items, alternative outcomes comprising: 
i. the outcome recommended by the Review Panel to 


Affected Parties, with an explanation of its basis for this 
recommendation, and 


ii. each alternative specific outcome proposed by a 
Competent Authority of an Affected Party together with the 
papers prepared under Section 3 by each Competent 
Authority explaining its position as to why this would reflect 
a more accurate application of the Convention.  


(b) with respect to issues that had not been agreed by the Review Panel,  
i) a list of the specific items in a Group’s Common Documentation 


Package with respect to which the Review Panel did not reach 
agreement, and 


ii) for each of these items, alternative outcomes comprising: 
i. if the outcome in the Group’s Common Documentation 


Package is supported by one or more members of the 
Review Panel, this outcome with an explanation of their 
basis for supporting this approach,  


ii. each alternative specific outcome not covered by paragraph 
(b) ii) i. proposed by one or more members of the Review 
Panel, together with papers prepared by Panel members 
under Section 3 explaining their position as to why in their 
view this would reflect a more accurate application of the 
Convention, and 


iii. each alternative specific outcome proposed by a 
Competent Authority of an Affected Party together with the 
papers prepared by each Competent Authority under 
Section 3 explaining its position as to why this would reflect 
a more accurate application of the Convention.  
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4. Within [30 days] of a determination under Section 3 that one or more issues 
considered as part of an Advance Certainty Review by a Review Panel will be submitted 
to a Determination Panel for a final outcome, the Competent Authority of the Lead Tax 
Administration shall exchange with the Competent Authorities of all Affected Parties: 


(a) with respect to issues that had been agreed by the Review Panel,  
i) a list of the specific items in a Group’s Advance Certainty 


Documentation Package with respect to which written comments 
were submitted and not withdrawn, and,  


ii) for each of these items, alternative outcomes comprising: 
i. the approach recommended by the Review Panel to 


Affected Parties, with an explanation of its basis for this 
recommendation, and 


ii. each alternative approach proposed by a Competent 
Authority of an Affected Party together with the papers 
prepared under Section 3 by each Competent Authority 
explaining its position as to why this would reflect a more 
accurate application of the Convention.  


(b) with respect to issues that had not been agreed by the Review Panel,  
i) a list of the specific items in a Group’s Advance Certainty 


Documentation Package with respect to which the Review Panel 
did not reach agreement, and 


ii) for each of these items, alternative outcomes comprising: 
i. if the proposed approach in the Group’s Advance Certainty 


Documentation Package is supported by one or more 
members of the Review Panel, this approach with an 
explanation of their basis for supporting the approach,  


ii. each alternative approach not covered by paragraph (b) ii) i. 
proposed by one or more members of the Review Panel, 
together with papers prepared by Panel members under 
Section 3 explaining their position as to why in their view 
this would reflect a more accurate application of the 
Convention, and 


iii. each alternative approach proposed by a Competent 
Authority of an Affected Party together with the papers 
prepared by each Competent Authority under Section 3 
explaining its position as to why this would reflect a more 
accurate application of the Convention.  


5. Within [30 days] of it being determined under Section 4 that one or more issues 
considered by the Lead Tax Administration will be submitted to a Determination Panel for 
a final outcome, the Competent Authority of the Lead Tax Administration shall exchange 
with the Competent Authorities of all Affected Parties: 


(a) a list of the specific items in a Group’s Common Documentation Package 
with respect to which written comments were submitted and not withdrawn, 
and,  


(b) for each of these items, alternative outcomes comprising: 
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i) the outcome recommended by the Lead Tax Administration to 
Affected Parties, with an explanation of its basis for this 
recommendation, and 


ii) each alternative specific outcome proposed by a Competent 
Authority of an Affected Party together with the papers prepared by 
each Competent Authority under Section 4 explaining its position 
as to why this would reflect a more accurate application of the 
Convention.  


6. Within [30 days] of an exchange under paragraphs 2 to 5, Competent Authorities 
of Listed Parties or Affected Parties may submit written comments to the Competent 
Authority of the Lead Tax Administration supporting or disagreeing with any of the 
alternative outcomes for each issue, which may be accompanied by a paper explaining 
the Competent Authority’s position as to why in its view an alternative outcome reflects an 
accurate or inaccurate application of the Convention. Within [30 days] of this deadline the 
Competent Authority of the Lead Tax Administration shall exchange these comments and 
papers with the Competent Authorities of all Listed Parties or Affected Parties.  
7. Within [30 days] of the deadline for written comments in paragraph 6, the Lead 
Tax Administration shall provide members of the Determination Panel with: 


(a) a list of specific items in a Group’s Scope Documentation Package, Follow-
Up Scope Documentation Package, Common Documentation Package or 
Advance Certainty Documentation Package with respect to which written 
comments were submitted and not withdrawn, for resolution by the Panel,  


(b) for each item, the alternative outcomes referred to under paragraphs 2 to 5, 
together with the papers prepared by each Competent Authority explaining 
its position as to why these outcomes would reflect a more accurate 
application of the Convention,  


(c) the written comments and any papers submitted under paragraph 6 setting 
out the positions of Competent Authorities of Listed Parties or Affected 
Parties, agreeing or disagreeing with these alternative outcomes,  


(d) the Scope Documentation Package, Follow-Up Scope Documentation 
Package, Common Documentation Package or Advance Certainty 
Documentation Package filed by the Coordinating Entity and any changes 
to these agreed by Affected Parties or Listed Parties, and 


(e) any explanation provided by the Coordinating Entity as to the position it 
took with respect to any item on which the Listed Parties or Affected Parties 
have not reached agreement, even where this position is not one of the 
alternative outcomes supported by the Scope Review Panel, Review 
Panel, Lead Tax Administration, or one or more Listed Parties or Affected 
Parties and presented to the Determination Panel for it to choose 
between.22 


                                                             
22  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that some members hold the view that any explanation by the Coordinating Entity as 
to the position it took, including a position that is not one of the alternative outcomes put to a Determination Panel to 
choose between, should not be provided to the Determination Panel as, in their view, this would be inconsistent with 
the resolution mechanism of choosing between the alternative outcomes presented by the Parties.  
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The information contained in (a) to (e) shall also be provided by the Competent Authority 
of the Lead Tax Administration to the Competent Authority of any Listed Party or Affected 
Party on request.  


Undertaking a Determination Panel process 
8. The Determination Panel, coordinated by the Chair, shall resolve the specific 
ìssues submitted for resolution by choosing between the two or more alternative outcomes 
put to it. The Determination Panel may request clarification of these issues and alternative 
outcomes from Affected Parties or Listed Parties via the Lead Tax Administration, but this 
is not an opportunity for new arguments to be raised. Any clarification provided to the 
Determination Panel shall also be made available by the Competent Authority of the Lead 
Tax Administration to the Competent Authorities of Listed Parties or Affected Parties. The 
Determination Panel may not request additional information from the Coordinating Entity 
or Group Entities. The Determination Panel does not have any discretion to develop and 
choose an alternative outcome that is not presented to it, or to comment on issues other 
than the specific issues submitted to it for resolution.  
9. The Determination Panel shall endeavour to reach agreement on each issue by 
consensus including all members but, where this is not possible, the Determination Panel 
shall choose the outcome which is supported by an overall majority comprising more than 
one half of the panel. Where there are more than two alternative outcomes for a particular 
issue and no outcome is supported by an overall majority on the panel, the Chair shall 
invite Panel Members to rank all alternative outcomes in order of preference in order to 
identify the alternative outcome chosen.  


Selecting an alternative outcome by ranked voting23 


Where there are more than two alternative outcomes for a particular issue put to a 
Determination Panel to resolve, an outcome shall be chosen by ranked voting. This 
may be done in different ways, including the examples included below. Other 
approaches will also be considered in deciding on that to be applied by a 
Determination Panel. 


Example 1: Elimination of alternative outcomes with the fewest first choice 
preferences 


This example assumes a seven member Determination Panel and an issue to be 
resolved with four alternative outcomes. No alternative outcome is supported by an 
overall majority on the panel and so Panel Members have been asked to rank the 
alternative outcomes in order of preference, 1 being their preferred alternative 
outcome and 4 being their least preferred. The results of this, and the process to 
identify the alternative outcome chosen by the panel, is set out below. 


Alternative 
Outcomes 


Determination Panel Members 


A B C D E F G 


                                                             
23  The approach to be used by a Determination Panel to choose between more than two alternative outcomes 
where there is no overall majority support for one outcome is to be agreed. The examples included here are illustrative 
only and their inclusion does not suggest that one of these approaches will be adopted nor that an alternative approach 
will not be adopted.  
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Alt. Outcome 1 1 1 1 4 4 4 4 


Alt. Outcome 2 2 2 2 2 2 2 2 


Alt. Outcome 3 4 4 3 1 1 3 3 


Alt. Outcome 4 3 3 4 3 3 1 1 


Alternative Outcome 2 is the only outcome that is not the first choice of any Panel 
Member. This alternative outcome is eliminated and the remaining three alternative 
outcomes are ranked by the Chair in their order of preference for each Panel 
Member. 


Alternative 
Outcomes 


Determination Panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 1 3 3 3 3 


Alt. Outcome 3 3 3 2 1 1 2 2 


Alt. Outcome 4 2 2 3 2 2 1 1 


Of the three remaining alternative outcomes, Alternative Outcome 1 is the first choice 
of three Panel Members whereas Alternative Outcome 3 and alternative Outcome 4 
are both the first choice of two Panel Members. As there is no single alternative 
outcome with the lowest number of first choice votes, second preferences are taken 
into account. Alternative Outcome 3 is the second choice outcome of three Panel 
Members while Alternative Outcome 4 is the second choice of four Panel Members. 
Therefore Alternative Outcome 3 is eliminated and the remaining two outcomes are 
ranked by the Chair in order of preference for each Panel Member.  


Alternative 
Outcomes 


Determination Panel Members 


A B C D E F G 


Alt. Outcome 1 1 1 1 2 2 2 2 


Alt. Outcome 4 2 2 2 1 1 1 1 


Of the two remaining outcomes, Alternative Outcome 1 is the first choice of three 
Panel Members, while Alternative Outcome 4 is now the first choice of four Panel 
Members. As Alternative Outcome 4 is the preferred outcome by an overall majority 
on the Determination Panel, this is the alternative outcome chosen by the panel.  


Example 2: Allocating points to each alternative outcome 


This example is based on the same fact pattern as Example 1. Panel Members have 
been asked to rank the alternative outcomes in order of preference, 1 being their 
preferred alternative outcome and 4 being their least preferred. The results and the 
process to identify the chosen alternative outcome is set out below. 


This approach can be applied in different ways. For the purposes of this example, 
the Chair allocates five points to each first choice preference, three points to each 







56 |  


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – A TAX CERTAINTY FRAMEWORK FOR AMOUNT A © OECD 2022 
      


second choice preference and one point to each third choice preference (the number 
of points varies depending upon the number of alternative outcomes the 
Determination Panel is to choose from). The points allocated to each alternative 
outcome are shown below. 


Alternative 
Outcomes 


Determination Panel Members Total 
points A B C D E F G 


Alt. Outcome 1 5 5 5 0 0 0 0 15 


Alt. Outcome 2 3 3 3 3 3 3 3 21 


Alt. Outcome 3 0 0 1 5 5 1 1 13 


Alt. Outcome 4 1 1 0 1 1 5 5 14 


Alternative Outcome 2 has the most total points and so is the alternative outcome 
chosen by the Determination Panel. This is despite this alternative outcome not being 
the first choice of any Panel Member. However, while all of the other alternative 
outcomes were the first choice of some Panel Members, they were also the least 
favourite alternative outcome of other Panel Members. As Alternative Outcome 2 was 
the second preference of all Panel Members, this is sufficient for it to be considered 
the alternative outcome with the greatest overall support from the panel.  


10. The Determination Panel shall resolve all of the issues submitted to it at a 
particular time and deliver its decisions as a single compilation, within [90 days] of these 
issues being submitted. Where issues are submitted to the same Determination Panel 
which relate to different reviews or different phases of a review, the Panel’s decisions shall 
be delivered in separate compilations corresponding to these reviews or phases.  
11. As described in Section 6, the composition of a Determination Panel is not yet 
agreed. To the extent necessary, measures would be put in place to ensure the 
confidentiality of information provided by Groups and exchanged by the Lead Tax 
Administration with members of the Determination Panel for the purposes of this section.  
12. A Determination Panel may develop and agree further processes for the purposes 
of resolving issues put to it, so long as these are not inconsistent with any provisions of 
this Section.  


Outcomes of a Determination Panel process 
13. Where the decisions of the Determination Panel require no further changes to the 
Scope Certainty Documentation Package, Follow-Up Scope Certainty Documentation 
Package, Common Documentation Package or Advance Certainty Documentation 
Package, then, as applicable,  


(a) a review under Section 3 or Section 4 shall progress to a second phase, or  
(b) a review under Section 1, Section 3 or Section 4 shall conclude with an 


agreed Scope Certainty Outcome, Comprehensive Certainty Outcome or 
Advance Certainty Outcome in accordance with that Scope Certainty 
Documentation Package, Follow-Up Scope Certainty Documentation 
Package, Common Documentation Package or Advance Certainty 
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Documentation Package, including any changes previously agreed by 
Listed Parties or Affected Parties.  


14. Where the Coordinating Entity submitted a Scope Certainty Documentation 
Package under Section 1 on the basis that the Group is not a Covered Group, but this 
conclusion is not supported by a decision of the Determination Panel, the Scope Certainty 
Process concludes with a Scope Certainty Outcome that the Group is a Covered Group. 
The Coordinating Entity shall be given [90 days] to prepare a Common Documentation 
Package on the basis the Group is a Covered Group and file this with the Lead Tax 
Administration.  
15. Where the Coordinating Entity submitted a Follow-Up Scope Certainty 
Documentation Package under Section 1 on the basis that the Group is not a Covered 
Group, but this conclusion is not supported by a decision of the Determination Panel, the 
Coordinating Entity: 


(a) may prepare a complete Scope Certainty Review Documentation Package 
and file this with the Lead Tax Administration within [90 days] together with 
a request for Scope Certainty, or  


(b) may prepare a Common Documentation Package on the basis that the 
Group is a Covered Group and file this with the Lead Tax Administration 
within [90 days]. 


16. Where the Coordinating Entity submitted a request for Comprehensive Certainty 
under Section 2, and the decisions of the Determination Panel with respect to issues 
referred to it following a review under Section 3 or Section 4 require changes to the 
Group’s Common Documentation Package, the Coordinating Entity shall be given [90 
days] to prepare an amended Common Documentation Package reflecting these 
decisions as well as changes previously agreed by Affected Parties, and to file this with 
the Lead Tax Administration. If the Coordinating Entity does not agree to make the 
changes described in this paragraph, it is deemed to have withdrawn its request for 
Comprehensive Certainty after a Comprehensive Certainty Outcome had been agreed 


(a) with respect to issues covered in the first phase of the review, or 
(b) with respect to issues covered in both phases of the review,  


as relevant.  
17. Where:  


(a) paragraph 16 applies,  
(b) the Group is required by a decision of the Determination Panel to source 


one or more categories of revenue using an alternative indicator to that 
used in the Common Documentation Package, and 


(c) the Group does not have access to information for the alternative indicator 
to be a Reliable Indicator for the Period,  


the Group may use the relevant default allocation key for the purposes of sourcing this or 
these categories of revenues for the Period. The agreed Comprehensive Certainty 
Outcome shall include an explanation of this and a statement that, in the view of the 
Determination Panel, the alternative indicator should be used by the Group in future 
Periods.  
18. Where the Coordinating Entity submitted a request for Advance Certainty under 
Section 2, and the decisions of the Determination Panel with respect to issues referred to 







58 |  


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – A TAX CERTAINTY FRAMEWORK FOR AMOUNT A © OECD 2022 
      


it following a review under Section 3 require changes to the Group’s Advance Certainty 
Documentation Package, the Coordinating Entity shall be given [90 days] to prepare an 
amended Advance Certainty Documentation Package reflecting these decisions as well 
as changes previously agreed by Affected Parties, and to file this with the Lead Tax 
Administration. If the Coordinating Entity does not agree to make the changes described 
in this paragraph, it is deemed to have withdrawn its request for Advance Certainty. 
19. Where paragraph 16 or paragraph 18 applies and an amended Common 
Documentation Package or Advance Certainty Documentation Package is filed by the 
Coordinating Entity with the Lead Tax Administration, the Competent Authority of the Lead 
Tax Administration shall within [30 days] exchange this amended Documentation Package 
with the Competent Authorities of all Affected Parties. Within [30 days] of this exchange 
the Competent Authority of an Affected Party may submit written comments to the 
Competent Authority of the Lead Tax Administration that it disagrees with how the 
Determination Panel’s decisions have been taken into account by the Coordinating Entity 
in the amended Documentation Package. This is not an opportunity for a Competent 
Authority to question any decision of the Determination Panel, but only how those 
decisions has been taken into account. Where the Competent Authority of an Affected 
Party does not submit written comments by this deadline it shall be taken for the purposes 
of this paragraph as agreeing to how the Determination Panel’s decisions have been 
taken into account in the amended Documentation Package. Any disagreements as to 
whether or not the Determination Panel’s decisions have been correctly taken into account 
shall be exchanged with the Competent Authorities of all Affected Parties for information. 
The Lead Tax Administration may discuss these issues with the Coordinating Entity and 
the Competent Authorities of Affected Parties to resolve any disagreement. Where a 
disagreement is not resolved it shall be referred to the Determination Panel for a final 
decision. Where possible, this panel should include the same members that considered 
the issues originally. Where one or more of these members is not available, their places 
should be filled using the process in Section 6.  
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6. Composition of a Determination Panel24 


Option A: Independent Expert only Panel 


1. The Determination Panel referred to in Section 5 shall consist of [five] individual 
members, comprising: 


(a) [One] Independent Expert nominated to the UPE Pool referred to in 
paragraph [5] by the Party in which the Ultimate Parent Entity of the 
Relevant Group is resident for tax purposes, chosen by random selection 
from all Independent Experts nominated by such Party to the UPE Pool, 
who is not conflicted to act in such capacity under paragraph [3(b)]; and 


(b) [Four] Independent Experts nominated to the Standing Pool referred to in 
paragraph [4] by the remaining Parties, chosen by random selection from 
all Independent Experts in the Standing Pool, who are not conflicted to act 
in such capacity under paragraph [3(b)]. 


2. The [five] members of a Determination Panel shall agree by consensus to appoint 
a Chair from among themselves. Failing consensus within [15] days from the 
establishment of the Determination Panel, a Chair shall be chosen by random selection 
from the members of the Determination Panel. 
3. For the purposes of this Section: 


(a) a “Relevant Group” is the Group that made the application in respect of 
which the determination was made that one or more issues would be 
submitted to a Determination Panel following a review conducted under the 
approaches described in Section 1, Section 3 or Section 4. 


(b) an individual is conflicted to act in a Determination Panel involving a 
Relevant Group where, at the time of appointment: 


i) they or a Family Member were an employee, contractor or 
Significant Investor, or had Significant Business Dealings with such 
Relevant Group, in the previous [five] years, or continue to derive 
benefits of any kind from such engagements or relationships that 
existed in any prior period; or 


ii) they, directly or as part of or on behalf of an enterprise or firm, were 
personally involved in providing tax services or accounting/audit 
services to such Relevant Group in the previous [five] years. 


4. A Standing Pool comprising Independent Experts shall be established for the 
purposes of the Determination Panel as follows: 


(a) The Standing Pool shall be considered established within [60] days from 
the [entry into force] of the Convention.25 


                                                             
24  Recognising that there are divergent views among jurisdictions as regards the composition of the 
Determination Panel, particularly as to whether the composition should include independent experts only or 
Government officials only, three options are presented for the purpose of receiving input from stakeholders. 
Commentators on this part of the document should note that none of these options represent final or consensus views 
of the Inclusive Framework at present. 
25  The mechanism for the establishment of the Standing Pool and for nominations made and approved by 
Parties is subject to a final decision on the critical mass of jurisdictions required to ratify the Convention for it to come 
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(b) The Standing Pool shall, from its time of establishment, include at least 
[200] individual Independent Experts, which shall be the Minimum Pool 
Size. However, the Standing Pool may from time to time also include 
individual Independent Experts nominated by new Parties to this 
Convention, without limitation as to the maximum size. 


(c) Each Party may nominate [two] individuals who are willing to participate in 
the Determination Panel for consideration as an Independent Expert in the 
Standing Pool by submitting to the Tax Certainty Secretariat those 
individuals’ names and detailed curriculum vitae together with a statement 
explaining how they fulfil the requirements of an Independent Expert under 
paragraph [6]. There shall be no requirement that nominated individuals 
are residents or citizens of or have any connection with a nominating Party.  


(d) A Party shall submit nominations to the Tax Certainty Secretariat within 
[60] days of the entry into effect of this Convention for such Party. The Tax 
Certainty Secretariat shall then communicate such nominations and 
accompanying documentation to the Screening Committee as soon as 
possible. 


(e) The Tax Certainty Secretariat shall add a nominated individual to the draft 
roster of the Standing Pool if the Screening Committee agrees by 
consensus, or failing consensus within [30] days from reference to the 
Screening Committee, by consensus-minus-one, that a nominated 
individual is an Independent Expert as defined under paragraph [6] and 
that the nominated individual is suitable for such role.  


(f) The decision of the Screening Committee with respect to each nominated 
individual shall be communicated to the Party nominating such individual 
by the Tax Certainty Secretariat within [60] days from the date of such 
nomination. 


(g) Within [30] days of the Screening Committee communication of its decision 
to not add a nominated individual to the Standing Pool, the Party 
nominating such individual may nominate one alternative individual for 
consideration as an Independent Expert in the Standing Pool.  


(h) The Tax Certainty Secretariat shall invite each Party to nominate one 
additional Independent Expert if the total number of nominations received 
under paragraph [4(c)] are fewer than the Minimum Pool Size or if the total 
number of Independent Experts in the Standing Pool drops below the 
Minimum Pool Size for any other reason. The Screening Committee may 
add such nominated individuals to the draft roster of the Standing Pool 
under paragraph [4(e)] to the extent required to meet the Minimum Pool 
Size. However, each nominating jurisdiction shall have a maximum of [four] 
individuals nominated by it included in total to the draft roster of the 
Standing Pool. 


(i) Once a nominated candidate is added to the draft roster of the Standing 
Pool, the details of such candidate shall be shared by the Tax Certainty 
Secretariat with all Parties as soon as possible. All Parties shall be allowed 
to object to the addition of a candidate in the draft roster of the Standing 


                                                             
into force and effect for each Party, since the aim is to ensure that enough Independent Experts are in the Standing 
Pool to participate in Determination Panels for all relevant Covered Groups. 
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Pool solely on the grounds that they fail to meet one or more of the 
requirements in paragraph [6] to qualify as an Independent Expert. If more 
than [two-thirds] of the Parties do not object to the addition of a candidate 
to the Standing Pool within [30] days, the candidate shall be added to the 
Standing Pool for a period of [five years] and the Tax Certainty Secretariat 
shall communicate such addition to the Parties as soon as possible 
thereafter. Within [30] days of the communication by the Tax Certainty 
Secretariat of a candidate not being added to the Standing Pool, the Party 
nominating such individual may nominate one alternative individual for 
consideration as an Independent Expert in the Standing Pool. 


(j) If a Party establishes to the satisfaction of the Screening Committee that 
an individual in the Standing Pool fails to remain an Independent Expert at 
any time following their addition to the Standing Pool, the Screening 
Committee may recommend removal of such individual from the Pool. All 
Parties shall be allowed to object to the removal of a candidate from the 
Standing Pool. If more than [two-third] of the Parties do not object to the 
removal of a candidate from the Standing Pool within [30] days, the 
candidate shall be removed from the Standing Pool. Within [30] days of the 
Screening Committee communicating its decision to remove a nominated 
individual from the Standing Pool, the Party nominating such individual 
may nominate one alternative individual for consideration as an 
Independent Expert in the Standing Pool.  


5. A UPE Pool comprising Independent Experts shall be established for the purposes 
of the Determination Panel following the same rules as applicable to the Standing Pool 
under paragraph [4], except that: 


(a) Nominations shall only be made to the UPE Pool by Parties in which the 
Ultimate Parent Entity of any Group is resident for tax purposes. 


(b) Each nominating Party shall nominate a minimum of [one] individual to the 
UPE Pool for every Group with an Ultimate Parent Entity resident for tax 
purposes in that Party, without any limitation as to the maximum number 
of individuals that may be nominated by each Party to the UPE Pool. 


6. An individual shall be considered an Independent Expert for the purposes of this 
Section where such individual: 


(a) is a person of high moral character and may be relied upon to exercise 
independent judgment and conduct themselves in a professional manner; 


(b) has at least [six] years of relevant experience in dealing with corporate 
income tax matters; 


(c) has sufficient expertise in international taxation and/or financial accounting 
matters; 


(d) does not work for or on behalf of any tax administration or Government and 
was not in such a situation at any time during the previous [12 months], 
irrespective of whether the individual is/was on secondment to a regional 
tax organisation or an international organisation during this time (for the 
purposes of this subparagraph, a person who has accepted an 
appointment as a member of a Determination Panel or Dispute Resolution 
Panel provided for under this Convention, as an arbitrator in a proceeding 
pursuant to Part VI of the Multilateral Convention, or pursuant to the 
provisions of any other bilateral or multilateral agreement or domestic law 
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provision providing for the arbitration or dispute resolution of unresolved 
issues in a mutual agreement procedure case, will not be considered 
based on such appointment to be employed, or to have been employed, 
by any competent authority, tax administration or ministry of finance); 


(e) does not provide tax advisory services that are not Limited Tax Advisory 
Services or provide such services on behalf of any enterprise or firm or was 
not in such a situation at any time during the previous [12 months]; and 


(f) does not work for or on behalf of a regional tax organisation or international 
organisation that is not specified in [list of international organisations to be 
added to the Convention]. 


Explanation: For the purposes of this paragraph, “Limited Tax Advisory Services” refers 
to tax advisory services where the annual income earned by an individual from such 
services is less than [30 percent] of the individual’s total annual income, including income 
from employment, contractual services, pensions or other retirement benefits. 
7. A Screening Committee shall be established for the purposes of the Determination 
Panel as follows: 


(a) The Screening Committee shall be established within [60] days from the 
entry into force of the Convention. 


(b) Each Party may nominate one individual for consideration as a member of 
the Screening Committee. Each nominated individual shall be a senior 
member of the delegation representing that Party in the Inclusive 
Framework and shall provide a written statement indicating that individual’s 
willingness to participate in such process and undertaking to act in an 
independent, impartial and transparent manner if selected to the Screening 
Committee. 


(c) A Party shall submit a nomination for consideration as a member of the 
Screening Committee to the Tax Certainty Secretariat within [30] days of 
the entry into effect of this Convention for such Party. The Tax Certainty 
Secretariat shall then communicate such nominations to the Chair(s) of the 
Conference of the Parties as soon as possible thereafter. 


(d) The Chair(s) of the Conference of the Parties shall, following consultation 
with the Parties, make a proposal to all Parties for the composition of the 
Screening Committee, ensuring that: 


i) the selected members have adequate seniority and objectivity, 
ii) all geographical regions are adequately represented, 
iii) jurisdictions most likely to be affected by the outcomes in 


Determination Panels are adequately represented. 
(e) Based on the proposal made by the Chair(s) of the Conference of the 


Parties, the composition of the Screening Committee shall be decided by 
the Parties by consensus. Where consensus is not possible within [30] 
days from the reference of the proposal to the Parties, the composition 
shall be decided by consensus among at least [two-thirds] of the Parties. 


8. The Tax Certainty Secretariat shall coordinate the random selection of the 
individual members of the Determination Panel and/or the Chair under this Section, with 
no reference to the jurisdiction that nominated them, either by drawing lots or by using a 
recognised algorithm, and shall ensure that pure randomisation is maintained in this 
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process to ensure neutrality. The Tax Certainty Secretariat shall inform all selected 
Independent Experts of their selection as soon as possible. 
9. Within [15] days from being informed by the Tax Certainty Secretariat of such 
selection, the selected Independent Experts shall inform the Tax Certainty Secretariat 
whether they are willing to participate in the Panel and conflicted to act in a Panel under 
paragraph [3(b)].26 Where Independent Experts are willing to participate in the Panel and 
not conflicted to act in a Panel under paragraph [3(b)], they shall along with such intimation 
provide to the Tax Certainty Secretariat a written statement stating that they are not 
conflicted under paragraph [3(b)] at the time of accepting appointment, that they 
undertake to remain not conflicted under paragraph [3(b)] throughout the proceeding as 
well as for a reasonable period of time following the relevant proceeding and that they will 
act with objectivity, independence and impartiality. The Tax Certainty Secretariat shall 
share this written statement with all Affected Parties as soon as possible following receipt. 
10. The Tax Certainty Secretariat shall share individual letters with each selected 
Independent Expert confirming their selection as soon as possible after the receipt of each 
written statement, following which each Independent Expert shall return a signed copy of 
the same to the Tax Certainty Secretariat within [15] days. The Determination Panel shall 
be considered established on the date when the last of the signed individual letters is 
received by the Tax Certainty Secretariat. 
11. An individual selected at random from the Standing Pool or the UPE Pool shall be 
replaced at random from the Standing Pool or the UPE Pool, respectively, where:  


(a) such individual is not willing to act in a Determination Panel as 
communicated to the Tax Certainty Secretariat under paragraph [9]. 


(b) such individual is conflicted to act in a Determination Panel under 
paragraph [3(b)] as communicated to the Tax Certainty Secretariat under 
paragraph [9] or where an Affected Party can establish that such individual 
is conflicted to act in a Determination Panel under paragraph [3(b)] to the 
satisfaction of the Screening Committee within [30] days of the intimation 
of the written statement. 


(c) such individual was nominated to the Standing Pool by a Party that 
nominated another individual who has already been randomly selected to 
the same Determination Panel. 


(d) such individual is, at the time of selection, actively participating in [three] 
other Determination Panels. 


12. Until the time where the Conference of the Parties has been created and Chair(s) 
are elected for the Conference of the Parties, any references to “Conference of the 
Parties” in this Section shall be replaced by “Inclusive Framework”.27 


                                                             
26  The Commentary will clarify that this is also intended to signify an Independent Expert’s consent for personal 
information such as their profile and annual income relevant to this mechanism being disclosed to the Tax Certainty 
Secretariat and all Parties in both Option A and Option C. 
27  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that there are differing views on whether the Inclusive Framework may act in place of 
the Conference of the Parties in such circumstances. 
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Option B: Government Official only Panel 


1. The Determination Panel referred to in Section 5 shall consist of individual 
members, comprising: 


(a) in the case of Determination Panels to resolve disagreements arising in a 
Scope Certainty Review, [seven] Government Officials as follows: 


i) [One] Government Official nominated by the jurisdiction of the Lead 
Tax Administration. 


ii) [Three] Government Officials nominated by jurisdictions chosen by 
random selection from Listed Parties excluding the jurisdiction of 
the Lead Tax Administration where, based on information provided 
by the Group, 


i. for a Group seeking to apply the exclusion for revenues 
derived from the sale of Extractive Products, the Group has 
a license in effect to explore for or exploit Minerals, 
Mineraloids and Hydrocarbons; or 


ii. for a Group seeking to apply the exclusion for revenues 
derived from the provision of Regulated Financial Services, 
the Group has an employee headcount which amounts to 
at least [five percent] of total group headcount 


iii) [Three] Government Officials nominated by jurisdictions chosen by 
random selection from the Listed Parties excluding the jurisdiction 
of the Lead Tax Administration or jurisdictions included in 
paragraph 1(a)(ii). 


(b) in the case of all other Determination Panels, [seven] Government Officials 
as follows: 


i) [One] Government Official nominated by the jurisdiction of the Lead 
Tax Administration. 


ii) [Three] Government Officials nominated by jurisdictions chosen by 
random selection from the Affected Parties required to provide 
relief for the Elimination of Double Taxation with respect to the 
Relevant Group for the Period based on the information contained 
in the Common Documentation Package, which expressed interest 
to participate in the Determination Panel, excluding the jurisdiction 
of the Lead Tax Administration.   


iii) [Three] Government Officials nominated by jurisdictions chosen by 
random selection from the Affected Parties in which the Relevant 
Group meets the Nexus threshold for the Period, based on the 
information contained in the Common Documentation Package, 
which expressed interest to participate in the Determination Panel, 
excluding the jurisdiction of the Lead Tax Administration or 
jurisdictions included in paragraph 1(b)(ii).   


2. The Tax Certainty Secretariat shall invite Affected Parties covered by paragraph 1 
to submit an expression of interest for a Government Official nominated by an Affected 
Party to participate in the Determination Panel within [30 days] of the creation of a 
Determination Panel as under Section 5. An Affected Party should only express interest 
in participating in a Determination Panel if the person nominated by it is committed to 
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taking an active role on the Determination Panel and the Affected Party concerned would 
apply sufficient resources to ensure this is possible. 
3. The [seven] members of a Determination Panel shall agree by consensus to 
appoint a Chair from among themselves. Failing consensus within [15] days from the 
establishment of the Determination Panel, a Chair shall be chosen by random selection 
from the members of the Determination Panel. 
4. For the purposes of this Section, a “Relevant Group” is the Group that made the 
application in respect of which the determination was made that one or more issues would 
be submitted to a Determination Panel following a review conducted under the 
approaches described in Section 1, Section 3 or Section 4. 
5. An individual shall be considered a Government Official for the purposes of this 
Section where such individual: 


(a) is a person of high moral character and may be relied upon to conduct 
themselves in a professional manner; 


(b) presently belongs to or works for or on behalf of a function in the tax 
administration or Government of a jurisdiction, not being the audit and 
examination function, and has at least [three] years of relevant experience 
working in the field of international taxation or transfer pricing for the tax 
administration or Government of such jurisdiction; 


(c) has sufficient expertise in international taxation and/or financial accounting 
matters. 


6. The Tax Certainty Secretariat shall coordinate the random selection of the 
individual members of the Determination Panel and/or the Chair either by drawing lots or 
by using a recognised algorithm and shall ensure that pure randomisation is maintained 
in this process to ensure neutrality. 
7. The Tax Certainty Secretariat shall share individual letters with each selected 
Government confirming their selection as soon as possible after the selection, following 
which each Government Official shall return a signed copy of the same to the Tax 
Certainty Secretariat within [15] days. The Determination Panel shall be considered 
established on the date when the last of the signed individual letters is received by the 
Tax Certainty Secretariat. 
8. Where there are less than [three]: 


(a) Listed Parties in which the Group has a license in effect to explore for or 
exploit Minerals, Mineraloids and Hydrocarbons, any reference to “[three]” 
in paragraph 1(a)(ii)i shall be replaced by “[one]”. 


(b) Listed Parties in which the Group has an employee headcount which 
amounts to at least [five percent] of total group headcount, any reference 
to “[three]” in paragraph 1(a)(ii)ii shall be replaced by “[one]”. 


(c) Listed Parties excluding the jurisdiction of the Lead Tax Administration or 
jurisdictions included in paragraph 1(a)(ii), any reference to “[three]” in 
paragraph 1(a)(iii) shall be replaced by “[one]”. 


(d) Affected Parties required to provide relief for the Elimination of Double 
Taxation with respect to the Relevant Group for the Period based on the 
information contained in the Common Documentation Package, which 
expressed interest to participate in the Determination Panel, excluding the 
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jurisdiction of the Lead Tax Administration, any reference to “[three]” in 
paragraph 1(b)(ii) shall be replaced by “[one]”. 


(e) Affected Parties in which the Relevant Group meets the Nexus threshold 
for the Period, based on the information contained in the Common 
Documentation Package, which expressed interest to participate in the 
Determination Panel, excluding the jurisdiction of the Lead Tax 
Administration or jurisdictions included in paragraph 1(b)(ii), any reference 
to “[three]” in paragraph 1(b)(iii) shall be replaced by “[one]”. 


9. Where there are no Listed Parties covered in paragraph 1(a)(ii), any reference to 
“[three]” in paragraph 1(a)(iii) shall be replaced by “[six]”. 


Option C: Mixed Panel 


1. The Determination Panel referred to in Section 5 shall consist of [seven] individual 
members, comprising: 


(a) [Three] Independent Experts nominated to the Standing Pool referred to in 
paragraph [4], chosen by random selection from all Independent Experts 
in the Standing Pool, who are not conflicted to act in such capacity under 
paragraph [3(b)] 


(b) [Three] Government Officials as follows: 
i) in the case of Determination Panels to resolve disagreements 


arising in a Scope Certainty Review: 
i. [One] Government Official nominated by the jurisdiction of 


the Lead Tax Administration. 
ii. [One] Government Official nominated by a jurisdiction 


chosen by random selection from Listed Parties excluding 
the jurisdiction of the Lead Tax Administration where, based 
on information provided by the Group, 


1. for a Group seeking to apply the exclusion for 
revenues derived from the sale of Extractive 
Products, the Group has a license in effect to 
explore for or exploit Minerals, Mineraloids and 
Hydrocarbons; or 


2. for a Group seeking to apply the exclusion for 
revenues derived from the provision of Regulated 
Financial Services, the Group has an employee 
headcount which amounts to at least [five percent] 
of total group headcount 


iii. [One] Government Official nominated by a jurisdiction 
chosen by random selection from the Listed Parties, 
excluding the jurisdiction of the Lead Tax Administration or 
jurisdictions included in paragraph 1(b)(i)ii.   


Where there are no Listed Parties covered in paragraph 1(b)(i)ii, any 
reference to “[one]” in paragraph 1(b)(i)iii shall be replaced by “[two]”. 


ii) in the case of all other Determination Panels: 
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i. [One] Government Official nominated by the jurisdiction of 
the Lead Tax Administration. 


ii. [One] Government Official nominated by a jurisdiction 
chosen by random selection from the Affected Parties 
required to provide relief for the Elimination of Double 
Taxation with respect to the Relevant Group for the Period 
based on the information contained in the Common 
Documentation Package, which expressed interest to 
participate in the Determination Panel, excluding the 
jurisdiction of the Lead Tax Administration, 


iii. [One] Government Official nominated by a jurisdiction 
chosen by random selection from the Affected Parties in 
which the Relevant Group meets the Nexus threshold for 
the Period, based on the information contained in the 
Common Documentation Package, which expressed 
interest to participate in the Determination Panel, excluding 
the jurisdiction of the Lead Tax Administration or 
jurisdictions included in paragraph 1(b)(ii)ii. 


iii) [One] Independent Expert, who is not conflicted to act in such 
capacity under paragraph [3(b)], chosen as Chair from the 
Independent Experts in the Standing Pool by consensus among the 
[six] previously selected Independent Experts and Government 
Officials. Failing consensus within [30] days from the last selected 
member of the [six] previously selected Panellists, a Chair shall be 
chosen by random selection from among the Independent Experts 
in the Standing Pool who are not conflicted to act in such capacity 
under paragraph [3(b)]. 


2. The Tax Certainty Secretariat shall invite Affected Parties covered by paragraph 1 
to submit an expression of interest for a Government Official nominated by an Affected 
Party to participate in the Determination Panel within [30 days] of the creation of a 
Determination Panel as under Section 5. An Affected Party should only express interest 
in participating in a Determination Panel if the person nominated by it is committed to 
taking an active role on the Determination Panel and the Affected Party concerned would 
apply sufficient resources to ensure this is possible. 
3. For the purposes of this Section: 


(a) a “Relevant Group” is the Group that made the application in respect of 
which the determination was made that one or more issues would be 
submitted to a Determination Panel following a review conducted under the 
approaches described in Section 1, Section 3 or Section 4. 


(b) an individual is conflicted to act in a Determination Panel involving a 
Relevant Group where, at the time of appointment: 


i) they or a Family Member were an employee, contractor or 
Significant Investor, or had Significant Business Dealings with such 
Relevant Group, in the previous [five] years, or continue to derive 
benefits of any kind from such engagements or relationships that 
existed in any prior period; or 
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ii) they, directly or as part of or on behalf of an enterprise or firm, were 
personally involved in providing tax services or accounting/audit 
services to such Relevant Group in the previous [five] years. 


4. A Standing Pool comprising Independent Experts shall be established for the 
purposes of the Determination Panel as follows: 


(a) The Standing Pool shall be considered established within [60] days from 
the entry into force of the Convention. 


(b) The Standing Pool shall, from its time of establishment, include at least 
[150] individual Independent Experts, which shall be the Minimum Pool 
Size. However, the Standing Pool may from time to time also include 
individual Independent Experts nominated by new Parties to this 
Convention, without limitation as to the maximum size. 


(c) Each Party may nominate [two] individuals who are willing to participate in 
the Determination Panel for consideration as an Independent Expert in the 
Standing Pool by submitting to the Tax Certainty Secretariat those 
individuals’ names and detailed curriculum vitae together with a statement 
explaining how they fulfil the requirements of an Independent Expert under 
paragraph [5]. There shall be no requirement that nominated individuals 
are residents or citizens of or have any connection with a nominating Party.  


(d) A Party shall submit nominations to the Tax Certainty Secretariat within 
[60] days of the entry into effect of this Convention for such Party. The Tax 
Certainty Secretariat shall then communicate such nominations and 
accompanying documentation to the Screening Committee as soon as 
possible. 


(e) The Tax Certainty Secretariat shall add a nominated individual to the draft 
roster of the Standing Pool if the Screening Committee agrees by 
consensus, or failing consensus within [30] days from reference to the 
Screening Committee, by consensus-minus-one, that a nominated 
individual is an Independent Expert as defined under paragraph [5] and 
that the nominated individual is suitable for such role.  


(f) The decision of the Screening Committee with respect to each nominated 
individual shall be communicated to the Party nominating such individual 
by the Tax Certainty Secretariat within [60] days from the date of such 
nomination. 


(g) Within [30] days of the Screening Committee communication of its decision 
to not add a nominated individual to the Standing Pool, the Party 
nominating such individual may nominate one alternative individual for 
consideration as an Independent Expert in the Standing Pool.  


(h) The Tax Certainty Secretariat shall invite each Party to nominate one 
additional Independent Expert each if the total number of nominations 
received under paragraph [4(c)] are fewer than the Minimum Pool Size or 
if the total number of Independent Experts in the Standing Pool drops 
below the Minimum Pool Size for any other reason. The Screening 
Committee may add such nominated individuals to the draft roster of the 
Standing Pool under paragraph [4(e)] to the extent required to meet the 
Minimum Pool Size. However, each nominating Party shall have a 
maximum of [four] individuals nominated by it included in total to the draft 
roster of the Standing Pool. 
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(i) Once a nominated candidate is added to the draft roster of the Standing 
Pool, the details of such candidate shall be shared by the Tax Certainty 
Secretariat with all Parties as soon as possible. All Parties shall be allowed 
to object to the addition of a candidate in the draft roster of the Standing 
Pool solely on the grounds that they fail to meet one or more of the 
requirements in paragraph [5] to qualify as an Independent Expert. If more 
than [two-thirds] of the Parties do not object to the addition of a candidate 
to the Standing Pool within [30] days, the candidate shall be added to the 
Standing Pool for a period of [five years] and the Tax Certainty Secretariat 
shall communicate such addition to the Parties as soon as possible 
thereafter. Within [30] days of the communication by the Tax Certainty 
Secretariat of a candidate not being added to the Standing Pool, the Party 
nominating such individual may nominate one alternative individual for 
consideration as an Independent Expert in the Standing Pool. 


(j) If a Party establishes to the satisfaction of the Screening Committee that 
an individual in the Standing Pool fails to remain an Independent Expert at 
any time following their addition to the Standing Pool, the Screening 
Committee may recommend removal of such individual from the Pool. All 
Parties shall be allowed to object to the removal of a candidate from the 
Standing Pool. If more than [two-third] of the Parties do not object to the 
removal of a candidate from the Standing Pool within [30] days, the 
candidate shall be removed from the Standing Pool. Within [30] days of the 
Screening Committee communicating its decision to remove a nominated 
individual from the Standing Pool, the Party nominating such individual 
may nominate one alternative individual for consideration as an 
Independent Expert in the Standing Pool.  


5. An individual shall be considered an Independent Expert for the purposes of this 
Section where such individual: 


(a) is a person of high moral character and may be relied upon to exercise 
independent judgment and conduct themselves in a professional manner; 


(b) has at least [six] years of relevant experience in dealing with corporate 
income tax matters; 


(c) has sufficient expertise in international taxation and/or financial accounting 
matters; 


(d) does not work for or on behalf of any tax administration or Government and 
was not in such a situation at any time during the previous [12 months], 
irrespective of whether the individual is/was on secondment to a regional 
tax organisation or an international organisation during this time (for the 
purposes of this subparagraph, a person who has accepted an 
appointment as a member of a Determination Panel or Dispute Resolution 
Panel provided for under this Convention, as an arbitrator in a proceeding 
pursuant to Part VI of the Multilateral Convention, or pursuant to the 
provisions of any other bilateral or multilateral agreement or domestic law 
provision providing for the arbitration or dispute resolution of unresolved 
issues in a mutual agreement procedure case, will not be considered 
based on such appointment to be employed, or to have been employed, 
by any competent authority, tax administration or ministry of finance); 
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(e) does not provide tax advisory services that are not Limited Tax Advisory 
Services or provide such services on behalf of any enterprise or firm or was 
not in such a situation at any time during the previous [12 months]; and 


(f) does not work for or on behalf of a regional tax organisation or international 
organisation that is not specified in [list of international organisations to be 
added to the Convention]. 


Explanation: For the purposes of this paragraph, “Limited Tax Advisory 
Services” refers to tax advisory services where the annual income earned by 
an individual from such services is less than [30 percent] of the individual’s 
total annual income, including income from employment, contractual services, 
pensions or other retirement benefits. 


6. An individual shall be considered a Government Official for the purposes of this 
Section where such individual: 


(a) is a person of high moral character and may be relied upon to conduct 
themselves in a professional manner; 


(b) presently belongs to or works on behalf of a function in the tax 
administration or Government of a jurisdiction, not being the audit and 
examination function, and has at least [three] years of relevant experience 
working in the field of international taxation or transfer pricing for the tax 
administration or Government of such jurisdiction; 


(c) has sufficient expertise in international taxation and/or financial accounting 
matters. 


7. A Screening Committee shall be established for the purposes of the Determination 
Panel as follows: 


(a) The Screening Committee shall be established within [60] days from the 
entry into force of the Convention. 


(b) Each Party may nominate one individual for consideration as a member of 
the Screening Committee. Each nominated individual shall be a senior 
member of the delegation representing that Party in the Inclusive 
Framework and shall provide a written statement indicating that individual’s 
willingness to participate in such process and undertaking to act in an 
independent, impartial and transparent manner if selected to the Screening 
Committee. 


(c) A Party shall submit a nomination for consideration as a member of the 
Screening Committee to the Tax Certainty Secretariat within [30] days of 
the entry into effect of this Convention for such Party. The Tax Certainty 
Secretariat shall then communicate such nominations to the Chair(s) of the 
Conference of the Parties as soon as possible thereafter. 


(d) The Chair(s) of the Conference of the Parties shall, following consultation 
with the Parties, make a proposal to all Parties for the composition of the 
Screening Committee, ensuring that: 


i) the selected members have adequate seniority and objectivity, 
ii) all geographical regions are adequately represented, 
iii) jurisdictions most likely to be affected by the outcomes in 


Determination Panels are adequately represented. 
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(e) Based on the proposal made by the Chair(s) of the Conference of the 
Parties, the composition of the Screening Committee shall be decided by 
the Parties by consensus. Where consensus is not possible within [30] 
days from the reference of the proposal to the Parties, the composition 
shall be decided by consensus among at least [two-thirds] of the Parties. 


8. The Tax Certainty Secretariat shall coordinate the random selection of the 
individual members of the Determination Panel and/or the Chair under this Section either 
by drawing lots or by using a recognised algorithm and shall ensure that pure 
randomisation is maintained in this process to ensure neutrality. The Tax Certainty 
Secretariat shall inform all selected Independent Experts and Government Officials of their 
selection as soon as possible. 
9. Within [15] days from being informed by the Tax Certainty Secretariat of such 
selection, the selected Independent Experts shall inform the Tax Certainty Secretariat 
whether they are willing to participate in the Panel and conflicted to act in a Panel under 
paragraph [3(b)]. Where Independent Experts are willing to participate in the Panel and 
not conflicted to act in a Panel under paragraph [3(b)], they shall along with such intimation 
provide to the Tax Certainty Secretariat a written statement stating that they are not 
conflicted under paragraph [3(b)] at the time of accepting appointment, that they 
undertake to remain not conflicted under paragraph [3(b)] throughout the proceeding as 
well as for a reasonable period of time following the relevant proceeding and that they will 
act with objectivity, independence and impartiality. The Tax Certainty Secretariat shall 
share this written statement with all Affected Parties as soon as possible following receipt. 
10. The Tax Certainty Secretariat shall share individual letters with each selected 
Independent Expert and Government Official confirming their selection as soon as 
possible after the receipt of each written statement, following which each Independent 
Expert and Government Official shall return a signed copy of the same to the Tax Certainty 
Secretariat within [15] days. The Determination Panel shall be considered established on 
the date when the last of the signed individual letters is received by the Tax Certainty 
Secretariat. 
11. An Independent Expert selected at random from the Standing Pool shall be 
replaced at random from the Standing Pool where:  


(a) such individual is not willing to act in a Determination Panel as 
communicated to the Tax Certainty Secretariat under paragraph [9]. 


(b) such individual is conflicted to act in a Determination Panel under 
paragraph [3(b)] as communicated to the Tax Certainty Secretariat under 
paragraph [9] or where an Affected Party can establish that such individual 
is conflicted to act in a Determination Panel under paragraph [3(b)] to the 
satisfaction of the Screening Committee within [30] days of the intimation 
of the written statement. 


(c) such individual was nominated to the Standing Pool by a Party that 
nominated another individual who has already been randomly selected to 
the same Determination Panel. 


(d) such individual is, at the time of selection, actively participating in [three] 
other Determination Panels. 







72 |  


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – A TAX CERTAINTY FRAMEWORK FOR AMOUNT A © OECD 2022 
      


12. Until the time where the Conference of Parties has been created and Chair(s) are 
elected for the Conference of Parties, any references to “Conference of Parties” in this 
Section shall be replaced by “Inclusive Framework”.28 
  


                                                             
28  As noted in the Background, commentators should note that this does not reflect the final or consensus views 
of the Inclusive Framework and that there are differing views on whether the Inclusive Framework may act in place of 
the Conference of the Parties in such circumstances. 
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IV. THE WITHDRAWAL OF A REQUEST FOR CERTAINTY AND CERTAINTY 
OUTCOMES 


7. Withdrawal of a request for certainty 


1. A Coordinating Entity may withdraw a request for Scope Certainty, 
Comprehensive Certainty or Advance Certainty at any time through a written notification 
to the Lead Tax Administration. Where this occurs, within [30 days] of it being received 
from the Coordinating Entity the Competent Authority of the Lead Tax Administration shall 
exchange this written notification with:  


(a) the Competent Authorities of all Parties, where a request for Scope 
Certainty or Comprehensive Certainty was submitted under Section 1 or 
Section 2, or 


(b) the Competent Authorities of Affected Parties, where a request for 
Advance Certainty was submitted under Section 2.  


2. Where a Coordinating Entity withdraws a request for Scope Certainty or 
Comprehensive Certainty, or is deemed to do so where the Coordinating Entity does not 
agree to required changes to its Scope Certainty Documentation Package or Common 
Documentation Package, nothing in this Convention shall prevent:  


(a) a Listed Party or Affected Party from relying upon any work conducted by 
the Scope Review Panel, Review Panel or Lead Tax Administration, or 
information exchanged by the Competent Authority of the Lead Tax 
Administration, in the course of a review under Section 1, Section 3 or 
Section 4,  


(b) a Party from undertaking any domestic compliance activity permitted under 
its domestic law,  


(c) a Party from allowing a Group Entity to rely on the domestic procedure of 
that Party, or 


(d) the Coordinating Entity submitting a request for Scope Certainty, 
Comprehensive Certainty or Advance Certainty with respect to the 
application of the Convention to the Group for a subsequent Period. 
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8. Certainty Outcomes 


1. Where a Scope Certainty Process or Follow-Up Scope Certainty Process 
requested under Section 1 concludes with an agreed Scope Certainty Outcome, within 
[30 days] of the Scope Certainty Process or Follow-Up Scope Certainty Process 
concluding, the Competent Authority of the Lead Tax Administration shall exchange with 
Competent Authorities of Listed Parties, details of the agreed Scope Certainty Outcome, 
in the format contained in [to be agreed]. If the agreed Scope Certainty Outcome included 
a conclusion that the Group is not a Covered Group, no Listed Party shall undertake any 
compliance activity related to the application of Parts II to V and Section 1 of Part VI of 
the Convention29 to the Group for the Period. Nothing in this paragraph restricts any Party 
from undertaking compliance activity with respect to any matters not covered by the 
Convention or with respect to Related Issues. 
2. Where a Comprehensive Certainty Process requested under Section 2 concludes 
with an agreed Comprehensive Certainty Outcome: 


(a) within [30 days] of the Comprehensive Certainty Process concluding, the 
Competent Authority of the Lead Tax Administration shall exchange: 


i) with Competent Authorities of Affected Parties, details of the 
agreed Comprehensive Certainty Outcome, in the format contained 
in [to be agreed], and 


ii) with Competent Authorities of Parties that are not Affected Parties, 
a notification that the Comprehensive Certainty Process has 
concluded with an agreed Comprehensive Certainty Outcome,  


(b) all Affected Parties shall take any steps necessary to implement that 
outcome within [180 days] of the notification in sub-paragraph (a), 
notwithstanding time limits in domestic law, and 


(c) no Party shall undertake any compliance activity related to the application 
of Parts II to V and Section 1 of Part VI of the Convention5 to the Group for 
the Period which is not consistent with the agreed Comprehensive 
Certainty Outcome. Nothing in this paragraph restricts any Party from 
undertaking compliance activity with respect to any matters not covered by 
the Comprehensive Certainty Outcome or by the Convention, or with 
respect to Related Issues. 


3. Where an Advance Certainty Process requested under Section 2 concludes with 
an agreed Advance Certainty Outcome: 


(a) within [30 days] of the Advance Certainty Process concluding, the 
Competent Authority of the Lead Tax Administration shall exchange with 
Competent Authorities of Affected Parties, details of the agreed Advance 
Certainty Outcome, in the format contained in [to be agreed], and 


(b) subject to the provisions of Section 3, no Affected Party shall propose any 
changes to a Group’s application of the Convention that are inconsistent 


                                                             
29  These references shall be updated once the Convention is agreed and will refer to all Parts of the Convention 
containing the substantive rules concerning the calculation and allocation of Amount A and the elimination of double 
taxation, as well as the administration of Amount A. 
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with that Advance Certainty Outcome for a Period to which the Advance 
Certainty Outcome applies.   


4. The provisions of paragraph 2 shall not apply or shall cease to apply where:30 
(a) the Coordinating Entity withdraws its request for Comprehensive Certainty 


under Section 7 or is deemed to do so under Section 3 where it does not 
agree to required changes to its Common Documentation Package, or 


(b) a Group Entity submits an amended tax return or takes other steps: 
i) to reduce the Profit Before Tax allocated to any Affected Party 


under the Convention, or 
ii) to increase the relief for the elimination of double taxation required 


to be provided by any Affected Party under the Convention, 
for a Period with respect to which a Comprehensive Certainty Outcome 
has been agreed. Where the Competent Authority of an Affected Party is 
aware that such an amended tax return has been submitted or other steps 
taken it may contact the Group Entity, directly or via the Lead Tax 
Administration, to explain the consequences of these steps for the 
Comprehensive Certainty Outcome, and give the Group Entity an 
opportunity to withdraw the steps it has taken. Otherwise, or if the Group 
Entity declines to withdraw these steps, the Competent Authority shall 
promptly notify the Competent Authority of the Lead Tax Administration, 
which shall exchange the notification with the Competent Authorities of all 
Parties. 


5. Where paragraph 4 applies, nothing in this Convention prevents any Affected 
Party from continuing to apply the agreed Comprehensive Certainty Outcome for the 
Period.  
  


                                                             
30  As noted in the Background, commentators should note that this document does not reflect the final or 
consensus views of the Inclusive Framework. One issue where members hold differing views is the approach that 
should be taken where a Related Issue is resolved after a Comprehensive Certainty Outcome is agreed for the Period 
to which the Related Issue relates. Some members hold the view that any adjustment to the allocation of profits 
between jurisdictions as a result of the Related Issue being resolved should be treated as arising in the Period in which 
the issue is resolved and should not affect the Comprehensive Certainty Outcome provided for the earlier Period. 
Other members hold the view that any adjustment should be taken into account in the Period to which the Related 
Issue relates, in particular if the Parties granting or the Group Entities claiming relief for the elimination of double tax 
have changed since that Period or if the Group is no longer a Covered Group. 
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V. OTHER PROVISIONS 


9. Process for a review where a request for certainty is not made 


1. Where the Coordinating Entity of a Covered Group: 
(a) did not submit a request for Scope Certainty under Section 1 or 


Comprehensive Certainty under Section 2, or  
(b) did submit a request for Scope Certainty or Comprehensive Certainty, but  


i) subsequently withdrew this request under Section 7,  
ii) was deemed to withdraw the request where the Coordinating Entity 


did not agree to required changes to the Common Documentation 
Package, or  


iii) the Scope Certainty Process, Follow-Up Scope Certainty Process 
or Comprehensive Certainty Process came to an end without an 
agreed Scope Certainty Outcome or Comprehensive Certainty 
Outcome because the Coordinating Entity was persistently late in 
providing information without explanation or acted in an un-
cooperative or non-transparent manner, including by providing 
inaccurate or incomplete information,  


the Competent Authorities of two or more Parties may agree to undertake or continue a 
review of the application of provisions of the Convention to the Covered Group for the 
Period.  
2. Where paragraph 1(a) applies, before commencing a review under this Section, 
the tax administration coordinating the review shall inform the Coordinating Entity that a 
review shall be undertaken. This shall include a description of the benefits of a review 
under Section 3 or Section 4, the outcomes of which would be binding on all Parties. The 
Coordinating Entity may submit a request that meets the requirements in Section 1 or 
Section 2 to the Lead Tax Administration within [30 days] of being informed of the review. 
In the event such a request is submitted, a review shall then be undertaken in accordance 
with Section 1, Section 3 or Section 4 as applicable, and the review under this Section 
shall cease.  


Undertaking a review where a request for certainty is not made 


The examples below illustrate how a coordinated review may be undertaken in cases 
where a request for certainty was not made by a Group. These examples are not 
exhaustive and the process in each case will depend upon choices made by the 
participating Parties and the issues under review. In all cases where a Group did not 
request certainty for a Period, the Group will be notified before a coordinated review 
begins and given the opportunity to submit a request for certainty under Section 1 or 
Section 2.  


Example 1 


The Coordinating Entity of Group A, a Covered Group, submits its Common 
Documentation Package for the Period 20X1 with its Lead Tax Administration, which 
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is exchanged with the Competent Authorities of Affected Parties. The Coordinating 
Entity does not make a request for Comprehensive Certainty.  


Group A’s Common Documentation Package includes two jurisdictions, Party M and 
Party N, in which the Group claims entitlement to relief for the elimination of double 
taxation. However, the tax administration in Party M has identified some possible 
errors in the Group’s application of rules to allocate the obligation to provide relief 
between Affected Parties. The Competent Authority of Party M contacts the 
Competent Authority of Party N, who agrees to participate in a coordinated review. 
The Parties inform the Coordinating Entity via the Lead Tax Administration that a 
coordinated review will be undertaken and invites it to submit a request for a 
Comprehensive Certainty Review within [30 days]. The Coordinating Entity confirms 
that it does not intend to request such certainty. 


Party M and Party N undertake a review of Group A’s Common Documentation 
Package and agree a number of changes to correct the allocation of the elimination 
of double taxation, which reduce the relief due in Party N, slightly increase the relief 
due in Party M and also introduce a small amount of relief due in another Affected 
Party, Party O. The Competent Authority of Party M contacts the Competent Authority 
of Party O, which reviews the amended calculations and agrees they are correct. 
Party M, Party N and Party O inform the Coordinating Entity of this outcome, via the 
Lead Tax Administration.  


Example 2 


The Coordinating Entity of Group B, a Covered Group, submits its Common 
Documentation Package for the Period 20X1 with its Lead Tax Administration, which 
is exchanged with the Competent Authorities of Affected Parties. The Coordinating 
Entity does not make a request for Comprehensive Certainty.  


The tax administration of Party P, an Affected Party, identifies a number of possible 
errors in the application of the Convention contained in the Common Documentation 
Package and exchanges this information with the Lead Tax Administration, 
proposing a coordinated review by Affected Parties. The Lead Tax Administration 
agrees that the Common Documentation Package appears to contain a number of 
errors and that a coordinated review should be undertaken.31 The Lead Tax 
Administration informs the Coordinating Entity that a coordinated review will be 
undertaken by Affected Parties and invites it to submit a request for a Comprehensive 
Certainty Review within [30 days]. The Coordinating Entity confirms that it does not 
intend to request such certainty. The Lead Tax Administration notifies Affected 
Parties of the review. Of these Affected Parties, 75% confirm that they would 
participate in a coordinated review of the Group’s Common Documentation Package, 
whereas 25% do not wish to participate as they either do not agree that there are 
errors, or any adjustment would not be material in their jurisdiction.  


The Lead Tax Administration and participating Affected Parties agree that in this case 
the review shall be undertaken by a panel comprising the Lead Tax Administration 
and six tax administrations of participating Affected Parties chosen at random. This 
panel undertakes a review of the Group’s Common Documentation Package, taking 


                                                             
31  Note, that, as in Example 1, the agreement of the Lead Tax Administration that the Common 
Documentation Package appears to contain a number of errors and that a coordinated review should be 
undertaken is not needed in order for Affected Parties to undertake such a review. 
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into account comments submitted by other participating Affected Parties. As a result 
of this review the panel agrees that much of the Group’s application of the Convention 
should be agreed as filed, but identifies a small number of changes that should be 
required. The outcomes of this review are shared with participating Affected Parties. 
Where there are disagreements, further discussion is undertaken to seek to resolve 
these. To the extent participating Affected Parties reach agreement, this outcome will 
be implemented consistently. The final outcome, including any unresolved 
disagreements are shared with other Affected Parties for information. The Lead Tax 
Administration also shares details of the outcome with the Coordinating Entity of 
Group B.  


  







 | 79 


PUBLIC CONSULTATION DOCUMENT: PILLAR ONE – A TAX CERTAINTY FRAMEWORK FOR AMOUNT A © OECD 2022 
      


10. A support function for the Tax Certainty Framework 


1. A dedicated Tax Certainty Secretariat shall be established to provide 
administrative and clerical support to the Parties during the various aspects of the Tax 
Certainty Framework described in this Part, and other related functions. The Tax Certainty 
Secretariat shall initially be located in [to be agreed] and may comprise Officials that are 
[status to be agreed].  
2. Activities to be undertaken by a Tax Certainty Secretariat shall be agreed by the 
Parties, but may include: 


(a) coordinating the establishment of structural aspects of the Tax Certainty 
Framework, including Screening Committees,  


(b) coordinating processes for the approval of eligible pool members to serve 
on Determination Panels,  


(c) supporting a Lead Tax Administration in establishing a Review Panel and 
Advisory Group as needed,  


(d) coordinating the establishment of Determination Panels as needed, 
including the identification of a Chair, and 


(e) supporting a Lead Tax Administration, Chair of an Advisory Group and 
Chair of a Determination Panel in organising meetings as needed.  


3. As the Tax Certainty Secretariat is not Party to the Convention, general measures 
shall be put in place to ensure the confidentiality of information provided by Groups and 
exchanged by Parties for the purposes of the Tax Certainty Framework. This may include, 
for example, the use of standardised Group Identifiers to ensure the identity of a Group 
requesting certainty is not disclosed.   
4. Where required, an Official of the Secretariat may be contracted by the Affected 
Parties to act as Clerk to the Chair of a Determination Panel, to provide support including: 


(a) coordinating discussions with members of the Determination Panel,  
(b) organising requests for clarifications via the Lead Tax Administration,  
(c) applying the mechanical approach on behalf of the Chair to identify the 


chosen alternative outcome in cases where ranked voting is used to 
choose between multiple alternative outcomes and the Chair has invited 
Panel Members to rank their preferences, and 


(d) recording the outcomes of discussions in order to facilitate the 
Determination Panel’s work.  


In this case, specific confidentiality arrangements would apply in place of the general 
measures described in paragraph 3.  
5. The Tax Certainty Framework, including the Tax Certainty Secretariat, shall be 
funded by [annual fees payable by Parties / fees payable by Groups making a request for 
certainty [to be agreed]].  
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11. Definitions 


1. For the purposes of this note, the terms:   
(a) “Advance Certainty” means certainty provided by Affected Parties to a 


Covered Group with respect to aspects of the Convention listed in Section 
2, requested before the start of the Period to which the certainty relates; 


(b) “Advance Certainty Documentation Package” means means a package of 
documents and information to reflect a Covered Group’s proposed 
approach to one or more of the aspects of the Convention listed in Section 
2, which corresponds with the format and content in [to be agreed]; ; 


(c) “Advance Certainty Outcome” means an agreed outcome of an Advance 
Certainty Review which is binding on Affected Parties for a specified period 
subject to there being no Relevant Change; 


(d) “Advance Certainty Review” means a review undertaken by a Review 
Panel on behalf of Affected Parties to determine whether one or more 
proposed approaches contained in a Group’s Advance Certainty 
Documentation Package reflect a correct application of the Convention; 


(e) “Affected Party”, with respect to a Group for a Period, means:  
i) a Party whose tax administration is the Lead Tax Administration;  
ii) a Party  


i. in which the Group has Revenues, not including Excluded 
Revenues, that meet the Nexus threshold test, or  


ii. that is required to provide relief for the Elimination of Double 
Taxation, for the Period  


on the basis of information contained in the Common 
Documentation Package; or  


iii) a Party that has notified the Lead Tax Administration asserting that 
it considers itself to be a Party in which the Group has Revenues, 
not including Excluded Revenues, that meet the Nexus threshold 
test accompanied by relevant supporting documentation sufficient 
to demonstrate a reasonable basis for this view.  


The status of an Affected Party as such shall not by itself be relevant to the 
determination of whether that Party may tax profits of a Group pursuant to 
the Convention. 


(f) For the purposes of paragraph 1(e)(iii), relevant supporting documentation 
includes: 


i) documentation confirming that the Group has a Group Entity 
resident in or located in the Party, or 


ii) documentation confirming that the Group has or is likely to have 
Revenues that are not Excluded Revenues in the Party above the 
applicable Nexus threshold, which may include but is not limited to: 


i. in cases where the assertion relates to revenues from 
finished goods, online intermediation of tangible goods, or 
intangible property related to finished goods: evidence of 
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expenditure on finished goods delivered in the location of 
the Party, customs documentation, Value Added Tax or 
Sales Tax documentation demonstrating the delivery of the 
goods in the location of the Party, or tax documentation 
relating to the activities and revenue of the Group’s 
independent distributor earned in the location of the Party;  


ii. in cases where the assertion relates to revenues from 
resellers of services: evidence of expenditure on the service 
used in or by a user located in the location of the Party, or 
projected revenue based on the relevant allocation key, 
though this shall only be taken as sufficient to demonstrate 
a reasonable basis that the Group has Revenues, not 
including Excluded Revenues, that meet the Nexus 
threshold test in a Party if, based on information contained 
in its Common Documentation Package, the Group is using 
the allocation key for the purposes of sourcing revenues; 


iii. in cases where the assertion relates to revenues from 
components, B2B services, or intangible property: 
projected revenue based on the relevant allocation key, 
though this shall only be taken as sufficient to demonstrate 
a reasonable basis that the Group has Revenues, not 
including Excluded Revenues, that meet the Nexus 
threshold test in a Party if, based on information contained 
in its Common Documentation Package, the Group is using 
the allocation key for the purposes of sourcing revenues; 


iv. in cases where the assertion relates to revenues from 
physical services (location-specific services, non-online 
advertising services, online intermediation of offline 
services, transport services, intangible property supporting 
such physical services): tax documentation, or business 
licensing information or regulatory information 
demonstrating the performance of the physical service in 
the jurisdiction of the Party; 


v. in cases where the assertion relates to revenues from digital 
businesses (online advertising services, user data, digital 
goods, online intermediation of digital goods or digital 
services, digital business to consumer services): evidence 
of expenditure by business customers on advertising or 
purchase of user data targeted at end users located in the 
Party, or quantitative evidence of consumer purchasing 
habits of consumers located in the Party related to the 
digital business; 


vi. in cases where the assertion relates to revenues from B2B 
services: evidence of expenditure or transactions monitored 
through foreign exchange controls made by business 
customers in the location of the Party; 


vii. in cases where the assertion relates to revenues from real 
property: legal, regulatory or physical evidence of the 
location of the real property in the Party;  
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viii. in cases where the assertion relates to revenues from 
government grants: evidence of the contribution of the Party 
to government grants;  


ix. [in cases relating to a Transitional Period: [to be agreed]]; 
or 


x. [additional text to be added] 
(g)  “Authorised Representative” means an individual authorised to represent 


a Group Entity for purposes of its tax matters; 
(h) “Common Documentation Package” means a package of documents and 


information to reflect in detail the application of the Convention to a Group 
for a Period, which corresponds with the format and content in [to be 
agreed];  


(i) “Competent Authority” means the ministry or governmental agency or 
institution designated by a Contracting Jurisdiction as responsible for the 
administration of the provisions of the Convention; 


(j) “Comprehensive Certainty” means certainty provided by Affected Parties 
to a Covered Group with respect to all aspects of the Convention for a 
Period that is ended, other than those covered by an Advance Certainty 
Outcome; 


(k) “Comprehensive Certainty Outcome” means an agreed outcome of a 
Comprehensive Certainty Review which shall be implemented by Affected 
Parties subject to the provisions of Section 8; 


(l) “Comprehensive Certainty Review” means a certainty review undertaken 
by a Review Panel or Lead Tax Administration on behalf of Affected Parties 
to determine whether the Common Documentation Package filed by the 
Coordinating Entity reflects a correct application of all relevant aspects of 
the Convention to the Group in all Parties; 


(m) “Coordinating Entity” means: 
i) the Group Entity that is designated by the Group to file the Group’s 


Scope Certainty Documentation Package, Follow-Up Scope 
Certainty Documentation Package, Common Documentation 
Package or Advance Certainty Documentation Package and 
undertake activities described in this note on behalf of Group 
Entities, or  


ii) where no designation is made, the Ultimate Parent Entity of the 
Group; 


(n) “Determination Panel” means a panel created to resolve disagreements 
arising from a review of the application of the Convention by a Group for a 
Period under the approaches described in Section 1, Section 3 or Section 
4, as under Section 5;  


(o) “Family Member” means any child, stepchild, grandchild, parent, 
stepparent, grandparent, spouse, former spouse, sibling, uncle, aunt, 
niece, nephew, mother-in-law, father-in-law, son-in-law, daughter-in-law, 
brother-in-law, or sister-in-law (including adoptive relationships) of an 
individual or any person sharing an individual’s household (other than a 
tenant or employee).  
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(p) “Lead Tax Administration” means the tax administration of a Party 
determined by the sub-paragraphs below. 


i) Subject to the provisions of this paragraph, the Lead Tax 
Administration is the tax administration of the Party in which the 
Ultimate Parent Entity of a Group is resident for tax purposes. If the 
Ultimate Parent Entity of a Group is transparent for tax purposes in 
the Party where it is organised, it shall be treated for the purposes 
of this Section as resident in that Party. 


ii) Notwithstanding sub-paragraph i), where a Group has a significant 
connection to another Party, the Group, the tax administration 
mentioned in sub-paragraph i) and the tax administration of the 
other Party may agree that the tax administration of the other Party 
is the Lead Tax Administration. Typically, such a discussion shall 
be initiated by either the Group or the tax administration mentioned 
in sub-paragraph i). If no such agreement is reached, the Lead Tax 
Administration shall be that identified in sub-paragraph i). For the 
purposes of this Section, a Group has a significant connection to: 


i. the Party in which the Group had the highest average 
unrelated party revenue in the Period and the [to be added] 
preceding Periods, 


ii. the Party in which the Group had the highest average 
tangible fixed assets in the Period and the [to be added] 
preceding Periods, 


iii. the Party in which the Group had the highest average 
number of employees located in the Period and the [to be 
added] preceding Periods, or 


iv.  the Party whose tax administration was most recently the 
Lead Tax Administration of the Group. 


iii) If the Ultimate Parent Entity of a Group is resident for tax purposes 
in a tax jurisdiction that is not a Party, which has not introduced 
rules in accordance with the Convention, or which does not have a 
tax administration, the Lead Tax Administration is the tax 
administration in the Party in which the Group had the highest 
average [number of employees] in the Period and the [to be added] 
preceding Periods. Notwithstanding this, where a Group has a 
significant connection to another Party, the Group, this tax 
administration, and the tax administration of the other Party may 
agree that the tax administration in the other Party is the Lead Tax 
Administration. Typically, such a discussion shall be initiated by 
either the Group or the tax administration mentioned first in this 
sub-paragraph.  


iv) If the Ultimate Parent Entity of a Group is resident for tax purposes 
in two tax jurisdictions, the tax jurisdiction of residence shall be 
determined in accordance with the applicable tax treaty. Where the 
applicable tax treaty provides that the determination of residence is 
based on a determination by the Competent Authorities of the 
relevant tax jurisdictions, and no such determination has been 
made, where the applicable tax treaty does not provide that such a 
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Group shall be treated as resident in just one of the Contracting 
State for purpose of its claiming benefits provided by the 
Convention, or where no applicable tax treaty exists: 


i. if both tax jurisdictions are Parties and have rules for 
taxation in accordance the Convention, the Competent 
Authorities of the two Parties shall mutually agree which 
should be treated as the tax jurisdiction of residence for the 
purposes of applying sub-paragraph i),  


ii. if only one of the two tax jurisdictions is a Party that has 
rules for taxation in accordance with the Convention, sub-
paragraph i) applies as if the Ultimate Parent Entity of the 
Group is resident in that tax jurisdiction only, and  


iii. if neither of the two tax jurisdictions is a Party that has rules 
for taxation in accordance with the Convention, sub-
paragraph iii) applies.  


v) Parties to the Convention may agree circumstances in which other 
tax administrations may be the Lead Tax Administration.  


(q) “Follow-Up Scope Certainty” means certainty provided by Listed Parties to 
a Group which has been found not to be a Covered Group for an earlier 
Period, that the likelihood it is a Covered Group for a later Period is low 
and no further action shall be taken; 


(r) “Follow-Up Scope Certainty Review” ma Party eans a certainty review 
undertaken by the Lead Tax Administration; 


(s) “Follow-Up Scope Certainty Documentation Package” means a package of 
documents and information to reflect changes relevant to whether a Group 
is a Covered Group since the Group was subject to a Scope Certainty 
Review, which corresponds with the format and content in [to be agreed] ; 


(t) “Listed Parties” means Parties: 
i) included on a list provided by the Coordinating Entity of a Group 


and from which Scope Certainty or Follow-Up Scope Certainty is 
requested under Section 1, including a Party added to the list 
following a proposal from that Party under the process in paragraph 
5 of that Section, and 


ii) Parties required to be included on the list in (i) by the Lead Tax 
Administration; 


(u)  “Review Panel” means the panel constituted to review a Covered Group’s 
request for Comprehensive Certainty or Advance Certainty as described in 
Section 3; 


(v) “Scope Certainty” means certainty provided by Listed Parties to a Group 
that it is not a Covered Group for a particular Period; 


(w)  “Scope Certainty Documentation Package” means a package of 
documents and information to reflect the application of provisions of the 
Convention concerning whether an Group is a Covered Group for a Period, 
which corresponds with the format and content in [to be agreed]; 
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(x) “Scope Certainty Outcome” means an agreed outcome of a Scope 
Certainty Review; 


(y)  “Scope Certainty Review” means a certainty review undertaken by a 
Scope Review Panel or Lead Tax Administration on behalf of Listed Parties 
to determine whether a Group is a Covered Group for a particular Period; 


(z) “Scope Review Panel” means the panel constituted to review a Group’s 
request for Scope Certainty as to whether it is a Covered Group, described 
in Section 1.  


(aa) “Significant Investor” means an individual who, individually or 
through an entity owned or controlled by the individual, holds capital having 
present value in excess of EUR [X]. 


(bb) “Significant Business Dealings” means a business transaction or a 
series of transactions that, during any one fiscal year, exceed the lesser of 
EUR [X] or [X] percent of a Group’s total operating expenses. 
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BETREFF Lohnsteuerliche Behandlung von Zuschüssen des Arbeitgebers zu den Aufwendungen 
des Arbeitnehmers für den öffentlichen Personennahverkehr während der 
Gültigkeitsdauer des sog. 9-Euro-Tickets 


GZ IV C 5 - S 2351/19/10002 :007 
DOK 2022/0538840 


(bei Antwort bitte GZ und DOK angeben) 


Nach Erörterung mit den obersten Finanzbehörden der Länder gelten für die lohnsteuerliche 
Behandlung von Zuschüssen des Arbeitgebers zu den Aufwendungen des Arbeitnehmers für 
den öffentlichen Personennahverkehr während der Gültigkeitsdauer des sog. 9-Euro-Tickets 
die folgenden Grundsätze: 


Steuerbefreiung nach § 3 Nummer 15 Einkommensteuergesetz (EStG) 
Zuschüsse, die Arbeitgeber ihren Arbeitnehmern zusätzlich zum ohnehin geschuldeten 
Arbeitslohn zu deren Aufwendungen für Tickets für öffentliche Verkehrsmittel gewähren, 
sind hinsichtlich der Steuerbefreiung nach § 3 Nummer 15 EStG auf die Höhe der 
Aufwendungen des Arbeitnehmers beschränkt. 


Für die Monate Juni, Juli und August 2022 wird es für die Anwendung des § 3 Nummer 15 
EStG aus Vereinfachungsgründen nicht beanstandet, wenn Zuschüsse des Arbeitgebers die 
Aufwendungen des Arbeitnehmers für Tickets für öffentliche Verkehrsmittel im 
Kalendermonat übersteigen, soweit die Zuschüsse die Aufwendungen bezogen auf das 
Kalenderjahr 2022 insgesamt nicht übersteigen (Jahresbetrachtung). 


www.bundesfinanzministerium.de 
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Seite 2 Werden bezogen auf das Kalenderjahr 2022 insgesamt höhere Zuschüsse gezahlt, als der 
Arbeitnehmer Aufwendungen hatte, ist der Differenzbetrag als steuerpflichtiger Arbeitslohn 
zu behandeln. 


Arbeitgeberbescheinigung nach § 41b Absatz 1 Satz 2 Nummer 6 EStG 
Die nach § 3 Nummer 15 EStG steuerfreien Arbeitgeberleistungen mindern den nach § 9 
Absatz 1 Satz 3 Nummer 4 Satz 2 EStG als Entfernungspauschale abziehbaren Betrag und 
sind vom Arbeitgeber zu bescheinigen (§ 41b Absatz 1 Satz 2 Nummer 6 EStG). Bescheinigt 
werden müssen die gesamten nach § 3 Nummer 15 EStG steuerfreien Arbeitgeberzuschüsse 
im Kalenderjahr. 


Im Auftrag 


Dieses Dokument wurde elektronisch erstellt und ist ohne Unterschrift gültig. 
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Urteil vom 08. Dezember 2021, I R 30/19 
Ausschluss oder Beschränkung des nationalen Besteuerungsrechts ist kein ungeschriebenes Tatbestandsmerkmal des § 6 
Abs. 1 Satz 2 Nr. 1 AStG


ECLI:DE:BFH:2021:U.081221.IR30.19.0


BFH I. Senat


AStG § 6 Abs 1 S 2 Nr 1, AStG § 6 Abs 1 S 2 Nr 4, DBA USA 1989/2008 Art 13 Abs 2 Buchst b, DBA USA 1989/2008 Art 24, 
AEUV Art 63, EG Art 56, FreundschVtr USA Art 11, EStG § 17 Abs 1 S 1, EStG § 17 Abs 2, GG Art 3 Abs 1, EStG VZ 2009 


vorgehend FG Köln, 28. März 2019, Az: 15 K 2159/15


Leitsätze


§ 6 Abs. 1 Satz 2 Nr. 1 AStG ist nicht einschränkend dahingehend auszulegen, dass durch die unentgeltliche 
Anteilsübertragung auf den beschränkt Steuerpflichtigen das Recht Deutschlands zur Besteuerung der in den unentgeltlich 
übertragenen Anteilen ruhenden stillen Reserven ausgeschlossen oder beschränkt werden müsste.


Tenor


Die Revision der Klägerin gegen das Urteil des Finanzgerichts Köln vom 28.03.2019 - 15 K 2159/15 wird als unbegründet 
zurückgewiesen.


Die Kosten des Revisionsverfahrens hat die Klägerin zu tragen.


Tatbestand


I.


Die Klägerin und Revisionsklägerin (Klägerin) ist die Rechtsnachfolgerin ihres inzwischen verstorbenen Ehemannes 
O. Dieser übertrug mit notarieller Urkunde vom 30.09.2009 an den Sohn S, der die US-amerikanische 
Staatsbürgerschaft besaß und im Zeitpunkt der Übertragung in den USA ansässig war, einen Geschäftsanteil in Höhe 
von ... € am --insgesamt ... € betragenden-- Stammkapital einer GmbH mit Sitz im Inland. Das Vermögen der 
Gesellschaft bestand im Zeitpunkt der Übertragung überwiegend aus im Inland belegenem Grundvermögen. Die von 
S zu erbringende Gegenleistung betrug ... €. In unmittelbarem zeitlichen Zusammenhang hatte O weitere 
Geschäftsanteile an der Gesellschaft in Höhe von nominal ... € an die Klägerin übertragen.


1


Der Beklagte und Revisionsbeklagte (Finanzamt --FA--) behandelte die vorstehenden Übertragungen auf S und die 
Klägerin als teilentgeltliche Erwerbe und setzte für O einen steuerpflichtigen Übertragungsgewinn in Höhe von ... € 
für die Übertragung auf S und in Höhe von ... € für die Übertragung auf die Klägerin an.


2


Das FA war für den unentgeltlichen Teil der Übertragung auf S der Auffassung, die Voraussetzungen für eine 
"Wegzugsbesteuerung" nach § 6 des Gesetzes über die Besteuerung bei Auslandsbeziehungen (Außensteuergesetz) in 
der im Jahr 2009 (Streitjahr) geltenden Fassung (AStG) seien erfüllt. Es ermittelte auf der Grundlage eines gemeinen 
Wertes in Höhe von ... € einen (weiteren) Veräußerungsgewinn in Höhe von ... € und setzte die Einkommensteuer für 
O im Rahmen einer getrennten Veranlagung nach § 26a des Einkommensteuergesetzes in der im Streitjahr geltenden 
Fassung (EStG) mit Bescheid vom 08.12.2014 entsprechend fest.


3







Entscheidungsgründe


II.


Das zunächst von O geführte Klageverfahren vor dem Finanzgericht (FG) Köln wurde von der Klägerin als Alleinerbin 
fortgeführt. Mit in Entscheidungen der Finanzgerichte (EFG) 2019, 1361 veröffentlichtem Urteil vom 28.03.2019 - 
15 K 2159/15 wies das FG die Klage als unbegründet ab.


4


Dagegen wehrt sich die Klägerin mit ihrer Revision, die sie auf die Verletzung materiellen Rechts stützt.5


Die Klägerin beantragt, unter Aufhebung des angefochtenen Urteils den gegen den Rechtsvorgänger der Klägerin 
ergangenen Einkommensteuerbescheid 2009 vom 08.12.2014 in Gestalt der Einspruchsentscheidung vom 
29.06.2015 dahingehend zu ändern, dass der Veräußerungsgewinn aus der Übertragung der Anteile an der GmbH 
um ... € gemindert wird.


6


Das FA beantragt, die Revision zurückzuweisen.7


Die Revision ist unbegründet und daher zurückzuweisen (§ 126 Abs. 3 Satz 1 Nr. 1 der 
Finanzgerichtsordnung --FGO--). Das FG ist im Ergebnis zutreffend davon ausgegangen, dass § 6 Abs. 1 Satz 2 Nr. 1 
AStG im Streitfall erfüllt und nicht einschränkend auszulegen ist.


8


1. Zu den Einkünften aus Gewerbebetrieb gehört auch der Gewinn aus der Veräußerung von Anteilen an einer 
Kapitalgesellschaft, wenn der Veräußerer innerhalb der letzten fünf Jahre am Kapital der Gesellschaft unmittelbar 
oder mittelbar zu mindestens 1 % beteiligt war (§ 17 Abs. 1 Satz 1 EStG). Veräußerungsgewinn i.S. des § 17 Abs. 1 
EStG ist der Betrag, um den der Veräußerungspreis nach Abzug der Veräußerungskosten die Anschaffungskosten 
übersteigt, wobei in den Fällen des Abs. 1 Satz 2 an die Stelle des Veräußerungspreises der Anteile ihr gemeiner 
Wert tritt (§ 17 Abs. 2 Satz 1 und 2 EStG).


9


Bei einer natürlichen Person, die insgesamt mindestens zehn Jahre nach § 1 Abs. 1 EStG unbeschränkt steuerpflichtig 
war und deren unbeschränkte Steuerpflicht durch Aufgabe des Wohnsitzes oder gewöhnlichen Aufenthalts endet, ist 
auf Anteile i.S. des § 17 Abs. 1 Satz 1 EStG im Zeitpunkt der Beendigung der unbeschränkten Steuerpflicht § 17 EStG 
auch ohne Veräußerung anzuwenden, wenn im Übrigen für die Anteile zu diesem Zeitpunkt die Voraussetzungen 
dieser Vorschrift erfüllt sind (§ 6 Abs. 1 Satz 1 AStG). Der Beendigung der unbeschränkten Steuerpflicht i.S. des 
Satzes 1 stehen die Übertragung der Anteile durch ganz oder teilweise unentgeltliches Rechtsgeschäft unter 
Lebenden oder durch Erwerb von Todes wegen auf nicht unbeschränkt steuerpflichtige Personen gleich (§ 6 Abs. 1 
Satz 2 Nr. 1 AStG).


10


2. Es steht zwischen den Beteiligten nicht im Streit, dass O die Anteile an der GmbH, an welcher er innerhalb der 
letzten fünf Jahre zu mindestens 1 % beteiligt war, durch teilweise unentgeltliches Rechtsgeschäft auf seinen nicht 
unbeschränkt steuerpflichtigen Sohn S übertragen und damit dem Wortlaut nach die Voraussetzungen des § 6 Abs. 1 
Satz 2 Nr. 1 AStG erfüllt hat.


11


3. § 6 Abs. 1 Satz 2 Nr. 1 AStG ist entgegen der Auffassung der Klägerin weder aus teleologisch-historischen noch 
aus systematischen Gründen einschränkend dahingehend auszulegen, dass durch die unentgeltliche 


12







Anteilsübertragung auf den beschränkt Steuerpflichtigen das Recht der Bundesrepublik Deutschland (Deutschland) 
zur Besteuerung der in den unentgeltlich übertragenen Anteilen ruhenden stillen Reserven ausgeschlossen oder 
beschränkt werden müsste.


a) Die Regelungen der sog. Wegzugsbesteuerung und der Ersatztatbestand des § 6 Abs. 1 Satz 2 AStG sollen 
sicherstellen, dass dem deutschen Fiskus durch den Wegzug oder den Ersatztatbestand der unentgeltlichen 
Übertragung in das Ausland kein im Inland entstandener Wertzuwachs entzogen wird. Deshalb erstreckt § 6 AStG 
steuersystematisch den Anwendungsbereich des § 17 EStG auf Sachverhalte, in denen es jenseits einer 
transaktionsbedingten Realisierung der in den Anteilen angesammelten Wertzuwächse nach dem Willen des 
historischen Gesetzgebers einer vorgelagerten Abrechnung der stillen Reserven bedarf, um das deutsche 
Besteuerungsrecht hieran abzusichern (Häck in Flick/Wassermeyer/Baumhoff/Schönfeld, Außensteuerrecht, § 6 AStG 
Rz 31, m.w.N.).


13


b) Zwar wurde mit Blick auf § 6 Abs. 1 Satz 1 und Satz 2 Nr. 1 bis Nr. 3 AStG kritisiert, dass der 
Besteuerungstatbestand u.a. deshalb zu weit reiche, weil er nicht voraussetzt, dass das deutsche Besteuerungsrecht 
hinsichtlich des Gewinns aus der Veräußerung der Anteile im Zuge der Übertragung ausgeschlossen oder zumindest 
beschränkt wird (vgl. etwa Wassermeyer in Strunk/ Wassermeyer/Kaminski [Hrsg.], Unternehmensteuerrecht und 
Internationales Steuerrecht, Gedächtnisschrift für Dirk Krüger, 2006, S. 295; Häck in Flick/ 
Wassermeyer/Baumhoff/Schönfeld, a.a.O., § 6 AStG Rz 38). Allerdings haben diese Erwägungen keinen Eingang in 
den Gesetzeswortlaut gefunden. Zwar hat der Gesetzgeber durch das Gesetz über steuerliche Begleitmaßnahmen zur 
Einführung der Europäischen Gesellschaft und zur Änderung weiterer steuerrechtlicher Vorschriften vom 07.12.2006 
(BGBl I 2006, 2782, BStBl I 2007, 4) mit § 6 Abs. 1 Satz 2 Nr. 4 AStG einen weiteren Tatbestand in das Gesetz 
aufgenommen. Danach steht der Beendigung der unbeschränkten Steuerpflicht i.S. des Satzes 2 der Ausschluss oder 
die Beschränkung des Besteuerungsrechts Deutschlands hinsichtlich des Gewinns aus der Veräußerung der Anteile 
auf Grund anderer als der in Satz 1 oder der in den Nr. 1 bis 3 genannten Ereignisse gleich. Der Gesetzgeber hat aber 
keinen Zweifel daran gelassen, dass er --wie auch bezogen auf andere Modifikationen des § 6 AStG (s. Senatsurteil 
vom 26.04.2017 - I R 27/15, BFHE 258, 300, BStBl II 2017, 1194)-- das geltende Recht im Übrigen fortbestehen 
lassen wollte.


14


So war für Fallsituationen mit Anwendung eines Abkommens zur Vermeidung einer Doppelbesteuerung ("DBA-Fälle") 
im ursprünglichen Gesetzesentwurf der Bundesregierung vom 25.09.2006 (BTDrucks 16/2710, S. 21 f.) in § 6 Abs. 1 
AStG-E im Sinne eines allgemeinen Entstrickungstatbestands der Ausschluss oder die Beschränkung des deutschen 
Besteuerungsrechts an den Veräußerungsgewinnen als Tatbestandsvoraussetzung vorgesehen, während in § 6 Abs. 8 
AStG-E für Nicht-DBA-Fälle "zur Sicherung des Steueraufkommens" die Wegzugsbesteuerung auch ohne 
Einschränkung des deutschen Besteuerungsrechts ausgelöst werden sollte. Der Gesetzgeber ging offenbar 
fälschlicherweise davon aus, dass in DBA-Fällen das deutsche Besteuerungsrecht an den Veräußerungsgewinnen 
stets ausgeschlossen oder beschränkt werde (vgl. Häck, Internationales Steuerrecht --IStR-- 2019, 672, 674). 
Angeregt durch die Stellungnahme des Bundesrates vom 22.09.2006 (BRDrucks 542/06, S. 11 ff.) und die 
Beschlussempfehlung des Finanzausschusses vom 08.11.2006 (BTDrucks 16/3315, S. 48 ff.) nahm der Gesetzgeber 
davon aber wieder Abstand und fügte "in Fortführung des geltenden Rechts" § 6 Abs. 1 Satz 2 Nr. 4 AStG in das 
Gesetz ein. Er schuf insoweit neben dem Grundtatbestand in § 6 Abs. 1 Satz 1 AStG und den Ersatztatbeständen in 
§ 6 Abs. 1 Satz 2 Nr. 1 bis 3 AStG mit der dortigen Nr. 4 einen Auffangtatbestand, der "alle sonstigen Fälle erfasst, in 
denen Deutschland nach einem Doppelbesteuerungsabkommen den Veräußerungsgewinn freistellen oder die 
ausländische Steuer anrechnen muss [...]" (BTDrucks 16/3369, S. 14). Es ging dem Gesetzgeber insoweit um die 
"Abrundung der bisherigen Ersatztatbestände" (vgl. BTDrucks 16/3369, S. 14). Damit wollte er erkennbar auch 
weiterhin Fälle in die Wegzugsbesteuerung einbeziehen, in denen es nicht zu einem Ausschluss oder einer 
Beschränkung des deutschen Besteuerungsrechts an den Veräußerungsgewinnen kommt (Häck, IStR 2019, 672, 674).


15
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c) § 6 Abs. 1 Satz 2 Nr. 4 AStG eröffnet insoweit nicht die Möglichkeit, das dortige Tatbestandsmerkmal des 
Ausschlusses bzw. der Beschränkung des Besteuerungsrechts Deutschlands hinsichtlich des Gewinns aus der 
Veräußerung der Anteile als ungeschriebenes Tatbestandsmerkmal in die vorrangig zu prüfenden Tatbestände des 
§ 6 Abs. 1 Satz 1 und Satz 2 Nr. 1 bis 3 AStG hineinzulesen (Brandis/Heuermann/Pohl, § 6 AStG Rz 29; Krumm, 
Finanz-Rundschau --FR-- 2012, 509, 515; a.A. Häck in Flick/Wassermeyer/ Baumhoff/Schönfeld, a.a.O., § 6 AStG 
Rz 156; Müller-Gosoge in Haase, AStG/DBA, 3. Aufl., § 6 AStG Rz 60; Hoyer, Unternehmensnachfolge und 
Wegzugsbesteuerung, 2013, S. 42). Die Formulierung in § 6 Abs. 1 Satz 2 Nr. 4 AStG, die dort beschriebene 
Besteuerungsfolge trete bei Ausschluss oder Beschränkung des Besteuerungsrechts Deutschlands hinsichtlich des 
Gewinns aus der Veräußerung der Anteile "auf Grund anderer als der in Satz 1 oder der in den Nummern 1 bis 3 
genannten Ereignisse" ein, legt gerade nicht nahe, dass die in § 6 Abs. 1 Satz 1 oder in Satz 2 Nr. 1 bis 3 AStG 
genannten Ereignisse ebenfalls zu einem Ausschluss oder einer Einschränkung des deutschen Besteuerungsrechts 
führen müssten. Vielmehr geht es dem Gesetzgeber erkennbar um die Abgrenzung von den genannten Tatbeständen 
bzw. um deren Ergänzung.


4. Die dem Revisionsbegehren entsprechende einengende Auslegung des § 6 Abs. 1 Satz 2 Nr. 1 AStG ist auch nicht 
aus verfassungsrechtlicher Sicht geboten (ebenso Pohl, a.a.O.; Förster in Lüdicke/Mellinghoff/Rödder [Hrsg.], 
Nationale und internationale Unternehmensbesteuerung in der Rechtsordnung, Festschrift für Dietmar Gosch, 2016, 
S. 84; Krumm, FR 2012, 509, 512; Weiss, Internationale Wirtschaftsbriefe 2018, 73, 74; a.A. Häck in Flick/ 
Wassermeyer/Baumhoff/Schönfeld, a.a.O., § 6 AStG Rz 156; derselbe, IStR 2011, 521, 522 f. und IStR 2019, 672, 674; 
Jagusch, Wegzugsbesteuerung ohne Wegzug, 2019, S. 183; Hoyer, a.a.O., S. 35 f.; Krawitz/Kalbitzer in 
Spindler/Tipke/Rödder [Hrsg.], Steuerzentrierte Rechtsberatung, Festschrift für Harald Schaumburg, 2009, S. 845; 
Schaumburg, Steuer und Wirtschaft 2000, 369, 374; Müller-Gosoge in Haase, a.a.O., § 6 AStG Rz 59). Denn eine 
verfassungskonforme Auslegung scheidet aus, wenn sie dem Wortlaut der auszulegenden Norm sowie dem klar 
erkennbaren Willen des Gesetzes widerspricht (s. z.B. Senatsbeschluss vom 10.04.2013 - I R 80/12, BFHE 241, 483, 
BStBl II 2013, 1004).
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Es kommt hinzu, dass die Norm zwar das die Besteuerung nach der wirtschaftlichen Leistungsfähigkeit 
konkretisierende Realisationsprinzip durchbricht, wonach Wertzuwächse grundsätzlich erst bei einer 
transaktionsbezogenen Gewinnrealisierung erfasst werden dürfen. Indessen ist eine Abrechnung der vorhandenen 
stillen Reserven ausnahmsweise bereits ohne Transaktion zulässig, wenn ein späterer Steuerzugriff ansonsten nicht 
mehr oder nur eingeschränkt möglich wäre. § 6 AStG baut insoweit auf der Unterscheidung zwischen in- und 
ausländischen Einkünften auf, wie sie auch für andere Bereiche des deutschen Ertragsteuerrechts von Bedeutung ist 
(vgl. §§ 34c, 34d EStG, § 26 des Körperschaftsteuergesetzes). Die in § 6 Abs. 1 AStG getroffene Regelung beschränkt 
die Besteuerung dabei auf jene stillen Reserven, die nach einem Wegzug bei beschränkter Steuerpflicht im Falle 
einer Beteiligungsveräußerung als inländische Einkünfte i.S. des § 49 Abs. 1 Nr. 2 Buchst. e EStG erfasst werden 
könnten, für die jedoch die Vorschriften der Abkommen zur Vermeidung der Doppelbesteuerung (DBA) eine 
Besteuerung bei nur beschränkter Steuerpflicht häufig ausschließen (vgl. Art. 13 Abs. 4 des Musterabkommens der 
Organisation for Economic Cooperation and Development [OECD-Musterabkommen --OECD-MustAbk--]). § 6 Abs. 1 
AStG verlagert damit lediglich die Besteuerung zeitlich vor, die nach § 49 Abs. 1 Nr. 2 Buchst. e EStG grundsätzlich 
vorgesehen ist (Senatsbeschluss vom 17.12.1997 - I B 108/97, BFHE 185, 30, BStBl II 1998, 558; bestätigt durch 
Senatsurteil vom 25.08.2009 - I R 88, 89/07, BFHE 226, 296, BStBl II 2016, 438).
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Da nach den den Senat nach § 118 Abs. 2 FGO bindenden Feststellungen des FG das Vermögen der GmbH, deren 
Anteile schenkweise übertragen wurden, überwiegend aus (inländischem) Grundvermögen bestand, verblieb das 
abkommensrechtliche Besteuerungsrecht durch die Art. 13 Abs. 4 des OECD-MustAbk nachgebildete sog. 
Immobilienklausel des Art. 13 Abs. 2 Buchst. b des Abkommens zwischen der Bundesrepublik Deutschland und den 
Vereinigten Staaten von Amerika zur Vermeidung der Doppelbesteuerung und zur Verhinderung der 
Steuerverkürzung auf dem Gebiet der Steuern vom Einkommen und vom Vermögen und einiger anderer Steuern vom 
29.08.1989 i.d.F. der Bekanntmachung der Neufassung vom 04.06.2008 (BGBl II 2008, 612, BStBl I 2008, 784) --DBA-
USA 1989/2008-- in Deutschland. Abweichend zu einer in Art. 13 Abs. 5 OECD-MustAbk getroffenen 


19







Zuweisungsentscheidung (dazu Senatsbeschluss vom 23.09.2008 - I B 92/08, BFHE 223, 73, BStBl II 2009, 524) ginge 
Deutschland im Streitfall das deutsche Besteuerungsrecht an dem Gewinn aus einem späteren Verkauf der Anteile an 
der GmbH daher nicht verloren (vgl. Hörnicke/Quilitzsch, Internationale Steuer-Rundschau --ISR-- 2020, 152, 153).


Indessen bestand aber --was das FG zutreffend hervorgehoben hat-- die den sofortigen Besteuerungszugriff 
rechtfertigende abstrakte Gefahr, dass die GmbH --etwa durch Umschichtung ihres Vermögens-- ihren Charakter als 
Immobiliengesellschaft verlieren könnte, ohne dass hieran eine Besteuerung in Deutschland geknüpft wäre (ebenso 
Hennigfeld, EFG 2019, 1362, 1363). Das deutsche Steuerrecht sieht für diese Konstellation keine Entstrickungsnorm 
vor, weil § 6 Abs. 1 Satz 2 Nr. 4 AStG auf beschränkt Steuerpflichtige nicht anzuwenden ist (Häck, IStR 2019, 672, 
675; Kahlenberg, FR 2019, 820, 821; Hörnicke/Quilitzsch, ISR 2020, 152, 153, m.w.N.). Dem kann bezogen auf die 
konkrete Konstellation nicht mit Erfolg entgegengehalten werden, S sei als Anteilseigner der GmbH schon nach § 49 
Abs. 1 Nr. 2 Buchst. e Doppelbuchst. aa EStG in Deutschland mit seinen Anteilen an der GmbH, die ihren Sitz und den 
Ort ihrer Geschäftsleitung im Inland hat, beschränkt steuerpflichtig und es sei schon deshalb das (spätere) deutsche 
Besteuerungsrecht an den Gewinnen aus der späteren Veräußerung der Anteile weder beschränkt noch 
ausgeschlossen (so aber Hörnicke/Quilitzsch, ISR 2020, 152, 153; Krawitz/Kalbitzer, a.a.O.). Denn nach den 
Ausführungen im Senatsbeschluss in BFHE 185, 30, BStBl II 1998, 558 wird die Besteuerung, die ansonsten nach § 49 
Abs. 1 Nr. 2 Buchst. e EStG einträte, durch § 6 AStG zeitlich vorverlagert. Im Übrigen lässt sich auch nicht 
ausschließen, dass die deutsche Finanzverwaltung von einer späteren Umschichtung des Vermögens der GmbH, 
ungeachtet der die GmbH treffenden Pflicht zur Abgabe von Steuererklärungen und Jahresabschlüssen, keine (oder 
erst verspätet) Kenntnis erlangen und deshalb das deutsche Besteuerungsrecht ggf. nicht mehr durchsetzen können 
würde. Zwar ist es insoweit zutreffend, dass die Veräußerung bzw. Übertragung inländischen Grundbesitzes für den 
beurkundenden Notar einen anzeigepflichtigen Vorgang i.S. des § 18 Abs. 1 des Grunderwerbsteuergesetzes darstellt 
(Kahlenberg, FR 2019, 820, 821 f.). Indessen kann sich eine Vermögensumschichtung auch derart vollziehen, dass 
dem Betriebsvermögen der GmbH nicht in Immobilien bestehendes Vermögen in einem Maße zugeführt wird, dass 
die Qualifikation nach Art. 13 Abs. 2 Buchst. b DBA-USA 1989/2008 entfällt.
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5. Die von der Revision befürwortete einengende Auslegung ist --jedenfalls im Streitfall-- auch nicht unionsrechtlich 
geboten (so aber Häck in Flick/ Wassermeyer/Baumhoff/Schönfeld, a.a.O., § 6 AStG Rz 181, m.w.N.). Zwar besteht bei 
einer Schenkung von Anteilen zunächst im Grunde kein Zweifel daran, dass insoweit die Kapitalverkehrsfreiheit 
(Art. 56 des Vertrags zur Gründung der Europäischen Gemeinschaft i.d.F. des Vertrags von Nizza zur Änderung des 
Vertrags über die Europäische Union, der Verträge zur Gründung der Europäischen Gemeinschaften sowie einiger 
damit zusammenhängender Rechtsakte --EG--, Amtsblatt der Europäischen Gemeinschaften 2002, Nr. C 325, 1, jetzt 
Art. 63 des Vertrags über die Arbeitsweise der Europäischen Union i.d.F. des Vertrags von Lissabon zur Änderung des 
Vertrags über die Europäische Union und des Vertrags zur Gründung der Europäischen Gemeinschaft --AEUV--, 
Amtsblatt der Europäischen Union 2008, Nr. C 115, 47) einschlägig ist (Häck in 
Flick/Wassermeyer/Baumhoff/Schönfeld, a.a.O., § 6 AStG Rz 181; Hörnicke/Quilitzsch, ISR 2020, 152, 154). Indes ist 
damit im Streitfall nicht die Folgerung verbunden, die Frage nach der Rechtfertigung der sofortigen 
Entstrickungsbesteuerung in § 6 AStG in Fällen, in denen das deutsche Besteuerungsrecht weder ausgeschlossen 
noch beschränkt wird, nach Maßgabe der Grundsätze des Urteils des Gerichtshofs der Europäischen Union (EuGH) de 
Lasteyrie du Saillant vom 11.03.2004 - C-9/02 (EU:C:2004:138), die der EuGH in der Rechtssache Wächtler (Urteil 
vom 26.02.2019 - C-581/17, EU:C:2019:138) wieder aufgegriffen hat, zu entscheiden (s. Kahlenberg, FR 2019, 820, 
823; Häck, IStR 2019, 672, 676; Hörnicke/Quilitzsch, ISR 2020, 152, 154). Denn die sog. Standstill-Klausel des Art. 64 
Abs. 1 AEUV ist erfüllt, da angesichts der Übertragung von 56 % der Anteile von O auf S von einer Direktinvestition 
auszugehen ist und § 6 Abs. 1 Satz 2 Nr. 1 AStG bezogen auf Schenkungen seit dem maßgebenden Stichtag 
(31.12.1993) unverändert Bestandteil der Rechtsordnung war. Da die sukzessive Herabsetzung der maßgebenden 
Beteiligungsschwelle angesichts der Ausführungen des EuGH in seinem Urteil X vom 26.02.2019 - C-135/17 
(EU:C:2019:136, Rz 28 ff.) keine wesentliche Änderung der Rechtslage darstellt (Kahlenberg, FR 2019, 820, 823, 
m.w.N.; a.A. Bron, IStR 2006, 296, 301; Kraft, Außensteuergesetz, 2. Aufl., § 6 Rz 119 ff.), kann sich die Klägerin nicht 
auf die Kapitalverkehrsfreiheit berufen.
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  Download als PDF [www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/pdf/STRE202210082?
type=1646225765]


6. Es liegt auch kein Verstoß gegen Art. 24 Abs. 1 DBA-USA 1989/2008 vor. Die Norm verbietet es zwar jedem 
Vertragsstaat, Staatsangehörige des jeweils anderen Vertragsstaats unter ansonsten gleichen Verhältnissen höher als 
seine eigenen Staatsangehörigen zu besteuern. Dieses Verbot greift jedoch im Streitfall schon deshalb nicht ein, weil 
die Steuerpflicht des O nicht etwa an die Staatsangehörigkeit, sondern ausschließlich an den Wohnsitz und den 
gewöhnlichen Aufenthalt des S als Erwerber anknüpft. Dem FG ist daher beizupflichten, dass die Besteuerung unter 
ansonsten gleichen Verhältnissen in derselben Weise erfolgen würde, wenn S nicht Staatsbürger der USA wäre, 
sondern (ausschließlich) die deutsche Staatsangehörigkeit hätte.
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7. Nichts anderes folgt aus Art. XI des Freundschafts-, Handels- und Schifffahrtsvertrags vom 29.10.1954 zwischen 
der Bundesrepublik Deutschland und den Vereinigten Staaten von Amerika (BGBl II 1956, 488), der ebenfalls auf die 
Staatsangehörigkeit abstellt. Der Anwendung dieser Regelung auf den Streitfall steht bereits entgegen, dass nach 
Art. 1 Abs. 3 Buchst. a Doppelbuchst. bb DBA-USA 1989/2008 die Bestimmungen eines anderen Abkommens nur 
dann für eine Besteuerungsmaßnahme gelten, wenn die zuständigen Behörden übereinkommen, dass die Maßnahme 
nicht in den Geltungsbereich von Art. 24 DBA-USA 1989/2008 fällt. Demnach bildet Art. 24 DBA-USA 1989/2008 im 
Verhältnis der Vertragsstaaten untereinander die einzige Rechtsgrundlage für die Geltendmachung von Ansprüchen 
auf diskriminierungsfreie Behandlung im Anwendungsbereich des DBA-USA 1989/2008 (vgl. Senatsurteil vom 
03.09.2020 - I R 80/16, BFHE 270, 353, BStBl II 2021, 237).
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8. Die Kostenentscheidung folgt aus § 135 Abs. 2 FGO.24


9. Die Entscheidung ergeht im schriftlichen Verfahren (§ 121 Satz 1 i.V.m. § 90 Abs. 2 FGO).25








Urteil vom 01. Februar 2022, V R 37/21 (V R 16/19) 
Steuerentstehung bei Vermittlungsleistungen


ECLI:DE:BFH:2022:U.010222.VR37.21.0


BFH V. Senat


UStG § 13 Abs 1 Nr 1 Buchst a S 1, UStG § 13 Abs 1 Nr 1 Buchst a S 2, UStG § 13 Abs 1 Nr 1 Buchst a S 3, UStG § 17 Abs 2 
Nr 1, EGRL 112/2006 Art 63, EGRL 112/2006 Art 64, EGRL 112/2006 Art 90, UStG § 16 Abs 1 S 1, UStG VZ 2012 


vorgehend Finanzgericht Rheinland-Pfalz , 26. März 2019, Az: 3 K 1816/18


Leitsätze


1. Die Vereinbarung einer Ratenzahlung begründet keine Uneinbringlichkeit i.S. von § 17 Abs. 2 Nr. 1 UStG.


2. Die Steuerentstehung gemäß § 13 Abs. 1 Nr. 1 Buchst. a Satz 1 UStG ist nicht auf bereits fällige Entgeltansprüche 
beschränkt.


3. Eine Teilleistung i.S. von § 13 Abs. 1 Nr. 1 Buchst. a Satz 3 UStG, bei der für bestimmte Teile einer wirtschaftlich 
teilbaren Leistung das Entgelt gesondert vereinbart wird, erfordert eine Leistung mit kontinuierlichem oder 
wiederkehrendem Charakter.


Tenor


Auf die Revision des Beklagten wird das Urteil des Finanzgerichts Rheinland-Pfalz vom 26.03.2019 - 3 K 1816/18 
aufgehoben.


Die Sache wird an das Finanzgericht Rheinland-Pfalz zur anderweitigen Verhandlung und Entscheidung zurückverwiesen.


Diesem wird die Entscheidung über die Kosten des Verfahrens übertragen.


Tatbestand


I.


Die Klägerin und Revisionsbeklagte (Klägerin) versteuerte im Jahr 2012 (Streitjahr) ihre Umsätze nach vereinbarten 
Entgelten gemäß § 13 Abs. 1 Nr. 1 Buchst. a des Umsatzsteuergesetzes (UStG). Sie war in diesem Jahr als Vermittlerin 
für die T-GmbH (GmbH) auf der Grundlage einer Honorarvereinbarung vom 07.11.2012 tätig. Danach hatte die GmbH 
(Auftraggeber) die Klägerin als Auftragnehmer beauftragt, im Rahmen eines Grundstückskaufvertrages über ein 
Grundstück in M vermittelnd tätig zu werden. Nach der Präambel zu dieser Vereinbarung war der 
Grundstückskaufvertrag bereits beurkundet worden. Es wurde festgestellt, dass der Auftragnehmer seine aus diesem 
Auftrag resultierenden Verpflichtungen umfassend erfüllt habe. Als Gegenleistung war vereinbart, dass der 
Auftragnehmer vom Auftraggeber ein Honorar in Höhe von 1.000.000 € zuzüglich Umsatzsteuer erhält. Das 
vereinbarte Honorar sollte in fünf Teilbeträgen von jeweils 200.000 € zuzüglich Umsatzsteuer gezahlt werden. Die 
Teilbeträge waren in einem Abstand von jeweils einem Jahr fällig und der erste Teilbetrag war am 30.06.2013 zu 
zahlen. Der Auftraggeber hatte dem Auftragnehmer zur Erfüllung der Honorarzahlungen eine Sicherheit zu leisten. In 
den Folgejahren erstellte die Klägerin Rechnungen mit Steuerausweis über die jeweiligen Teilbeträge zum 
jeweiligen Fälligkeitszeitpunkt, vereinnahmte und versteuerte dementsprechend.


1







Im Anschluss an eine Umsatzsteuer-Sonderprüfung ging der Beklagte und Revisionskläger (Finanzamt --FA--) davon 
aus, dass die Klägerin aufgrund der bereits im Streitjahr steuerpflichtig erbrachten Vermittlungsleistung das gesamte 
Vermittlungshonorar zu versteuern habe. Dem Einwand der Klägerin, dass sie in den Jahren 2013 bis 2018 noch 
weitere Vermarktungsleistungen zu erbringen hatte und dass eine jährliche Zahlung von 200.000 € unter der 
Bedingung geschuldet sei, dass das Projekt eine entsprechende Entwicklung nehme, folgte das FA ebenso wenig wie 
einer Ergänzungsvereinbarung vom 15.03.2016, nach der ein sog. Leadmakler-Vermarktungsauftrag mit 
Erfolgshonorar zustande gekommen sei, nach dem der Auftragnehmer das vertragsgegenständliche Grundstück an 
den Auftraggeber vermittelt und das hierfür vom Auftraggeber entwickelte Gesamtprojekt durch aktive Begleitung 
der weiteren Vermarktung unterstützt habe. Daher änderte das FA die Umsatzsteuerfestsetzung 2012 durch 
Steuerbescheid vom 22.12.2016. Der Einspruch hatte keinen Erfolg.
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Demgegenüber gab das Finanzgericht (FG) der Klage mit seinem in Entscheidungen der Finanzgerichte (EFG) 2019, 
835 veröffentlichten Urteil überwiegend statt. Die Klägerin habe ihre Vermittlungsleistung bereits im Streitjahr 
erbracht, wie sich aus der Honorarvereinbarung ergebe. Entgegen der Auffassung der Klägerin komme eine 
abweichende Auslegung entsprechend der Ergänzungsvereinbarung nicht in Betracht. Aus dieser ergebe sich nicht, 
dass die darin getroffenen Vereinbarungen bereits zum Zeitpunkt der ursprünglichen Honorarvereinbarung 
bestanden hätten. Unter Berücksichtigung der Rechtsprechung des Bundesfinanzhofs (BFH) sei jedoch mit Ausnahme 
des ersten im Folgejahr 2013 vereinnahmten Betrags von einer Uneinbringlichkeit nach § 17 Abs. 2 Nr. 1 und Abs. 1 
Satz 1 UStG auszugehen. Hiergegen wendet sich das FA mit seiner Revision.
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Im Revisionsverfahren hat der Senat mit Beschluss vom 07.05.2020 - V R 16/19 (BFHE 270, 158, BStBl II 2021, 884) 
das Verfahren gemäß § 74 der Finanzgerichtsordnung (FGO) ausgesetzt und den Gerichtshof der Europäischen Union 
(EuGH) um Vorabentscheidung zur Klärung folgender Fragen zur Auslegung der Richtlinie des Rates vom 28.11.2006 
über das gemeinsame Mehrwertsteuersystem 2006/112/EG (MwStSystRL) ersucht:


"1. Ergibt sich bei einer einmalig und daher nicht zeitraumbezogen erbrachten Dienstleistung der Anlass zu 
aufeinander folgenden Abrechnungen oder Zahlungen i.S. von Art. 64 Abs. 1 MwStSystRL bereits aus der 
Vereinbarung einer Ratenzahlung?


2. Hilfsweise bei Verneinung der ersten Frage: Ist von einer Nichtbezahlung i.S. von Art. 90 Abs. 1 
MwStSystRL auszugehen, wenn der Steuerpflichtige bei der Erbringung seiner Leistung vereinbart, dass diese 
in fünf Jahresraten zu vergüten ist und das nationale Recht für den Fall der späteren Zahlung eine 
Berichtigung vorsieht, durch die die vorherige Minderung der Steuerbemessungsgrundlage nach dieser 
Bestimmung wieder rückgängig gemacht wird?"
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Hierauf hat der EuGH seinem Urteil X-Beteiligungsgesellschaft vom 28.10.2021 - C-324/20 (EU:C:2021:880) wie folgt 
geantwortet:


"1. Art. 64 Abs. 1 der Richtlinie 2006/112/EG (...) ist dahin auszulegen, dass eine in Raten vergütete einmalige 
Dienstleistung nicht in den Anwendungsbereich dieser Bestimmung fällt.


2. Art. 90 Abs. 1 der Richtlinie 2006/112 ist dahin auszulegen, dass bei Vorliegen einer 
Ratenzahlungsvereinbarung die Nichtbezahlung eines Teilbetrags der Vergütung vor seiner Fälligkeit nicht 
als Nichtbezahlung des Preises im Sinne dieser Bestimmung eingestuft werden und deshalb nicht zu einer 
Verminderung der Steuerbemessungsgrundlage führen kann."
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Das FA sieht sich durch das Urteil des EuGH bestätigt.6
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Entscheidungsgründe


II.


Es beantragt,
das Urteil des FG insoweit aufzuheben, als das FG der Klage stattgegeben hat und die Klage insgesamt abzuweisen.


Die Klägerin beantragt,
die Revision zurückzuweisen.
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Das FG habe den Sachverhalt fehlerhaft gewürdigt. Auf die vom EuGH entschiedene Frage komme es nicht an. Es 
bestehe keine Bindung nach § 118 Abs. 2 FGO. Sie sei als Revisionsbeklagte zur Gegenrüge berechtigt, zumal sie die 
unzutreffenden Tatsachenfeststellungen bereits im Verfahren vor dem FG gerügt habe. Die Ergänzungsvereinbarung 
vom 15.03.2016 sei keine Vertragsänderung, sondern eine Erläuterung des Inhalts der Ursprungsvereinbarung. Sie 
habe Leistungen über einen mehrjährigen Zeitraum erbracht. Ein Ertragsteuersenat des FG Rheinland-Pfalz sei mit 
Urteil vom 17.03.2021 - 1 K 1997/18 zum selben Sachverhalt in Bezug auf dessen körperschaftsteuerrechtliche 
Würdigung aufgrund einer Beweiserhebung davon ausgegangen, dass über mehrere Jahre erbrachte Teilleistungen 
vorlägen. Als Leistung sei auch die aktive Unterstützung bei der Vermarktung vereinbart worden. Es sei für die 
Begleitung während des gesamten Projekts gezahlt worden.
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Die Revision des FA ist begründet. Das Urteil des FG ist aufzuheben und die Sache an das FG zurückzuverweisen 
(§ 126 Abs. 3 Satz 1 Nr. 2 FGO). Das FG ist zu Unrecht von einer Uneinbringlichkeit nach § 17 Abs. 2 Nr. 1 Satz 1 UStG 
ausgegangen. Im zweiten Rechtsgang sind weitere Feststellungen zur Steuerentstehung bei Teilleistungen zu 
treffen.
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1. Die Ratenzahlung begründet keine Uneinbringlichkeit.11


a) Ist das vereinbarte Entgelt für eine steuerpflichtige Lieferung, sonstige Leistung oder einen steuerpflichtigen 
innergemeinschaftlichen Erwerb uneinbringlich geworden, kommt es gemäß § 17 Abs. 2 Nr. 1 UStG zu einer 
sinngemäßen Anwendung von § 17 Abs. 1 UStG. Nach dessen Satz 1 hat der Unternehmer, der einen 
steuerpflichtigen Umsatz i.S. von § 1 Abs. 1 Nr. 1 UStG ausgeführt hat, den dafür geschuldeten Steuerbetrag zu 
berichtigen.
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Unionsrechtliche Grundlage hierfür ist Art. 90 Abs. 1 MwStSystRL. Neben den Fällen der Annullierung, der 
Rückgängigmachung, der Auflösung, wird danach auch bei einer vollständigen oder teilweisen Nichtbezahlung (oder 
einem Preisnachlass) nach der Bewirkung des Umsatzes die Steuerbemessungsgrundlage unter den von den 
Mitgliedstaaten festgelegten Bedingungen entsprechend vermindert.
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b) Hierzu hat der EuGH in seinem das Revisionsverfahren betreffenden Urteil X-Beteiligungsgesellschaft 
(EU:C:2021:880) entschieden, dass die Nichtbezahlung eines Teilbetrags der Vergütung vor seiner Fälligkeit bei 
Vorliegen einer Ratenzahlungsvereinbarung nicht als Nichtbezahlung des Preises einzustufen ist und deshalb nicht 
die Steuerbemessungsgrundlage mindert. Nach Rz 61 ff. seines Urteils ist eine vor ihrem Zahlungstermin nicht fällige 
Honorarrate nicht dem gleichzusetzen, dass der Leistungsempfänger die gegen ihn bestehende Forderung nur 
teilweise erfüllt. Zudem könne ein Steuerpflichtiger in bestimmten Fällen zur Vorfinanzierung der von ihm an die 
Steuerverwaltung zu entrichtenden Mehrwertsteuer gezwungen sein.
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c) Dem schließt sich der Senat bei Auslegung des Begriffs der Uneinbringlichkeit in § 17 Abs. 2 Nr. 1 UStG an, so dass 
diese nicht bereits aufgrund der Vereinbarung einer Ratenzahlung vorliegt. Damit erweist sich das Urteil des FG, 
wonach bei einer hinausgeschobenen Fälligkeit über mehr als zwei Besteuerungszeiträume gemäß § 17 Abs. 2 Nr. 1 
UStG Uneinbringlichkeit anzunehmen ist, als unzutreffend.
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Welche Folgen sich hieraus für sog. Sicherungseinbehalte bei Gewährleistungsansprüchen ergeben, für die der Senat 
die Anwendung dieser Vorschrift bejaht hat (BFH-Urteil vom 24.10.2013 - V R 31/12, BFHE 243, 451, BStBl II 2015, 
674), ist vorliegend nicht zu entscheiden.
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2. Hat das FG somit zu § 17 UStG unzutreffend entschieden, erweist sich sein Urteil auch nicht aus anderen Gründen 
als richtig. So kann die (überwiegende) Klagestattgabe durch das FG nicht mit einer Einschränkung der 
Sollbesteuerung auf fällige Entgeltansprüche begründet werden.
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a) Nach § 13 Abs. 1 Nr. 1 Buchst. a Satz 1 UStG entsteht die Steuer für Lieferungen und sonstige Leistungen bei der 
Berechnung der Steuer nach vereinbarten Entgelten (Sollbesteuerung) mit Ablauf des Voranmeldungszeitraums, in 
dem die Leistungen ausgeführt worden sind.
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Unionsrechtlich beruht dies auf Art. 63 MwStSystRL, wonach Steuertatbestand und Steueranspruch zu dem Zeitpunkt 
eintreten, zu dem die Lieferung von Gegenständen bewirkt oder die Dienstleistung erbracht wird.
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b) Hierzu hat der EuGH entschieden, dass der Steueranspruch gemäß Art. 63 MwStSystRL zum Zeitpunkt der 
Ausführung des jeweiligen Umsatzes unabhängig davon entsteht, ob die für diesen Umsatz geschuldete 
Gegenleistung bereits entrichtet wurde. Daher schuldet der Lieferer oder der Dienstleistungserbringer dem Fiskus die 
Mehrwertsteuer, selbst wenn er von seinem Kunden noch keine Zahlung für den bewirkten Umsatz erhalten hat 
(EuGH-Urteil X-Beteiligungsgesellschaft, EU:C:2021:880, Rz 54). Dementsprechend kommt eine Einschränkung der 
Sollbesteuerung dergestalt, dass der Unternehmer nur bereits fällige Entgeltansprüche zu versteuern hat, nicht in 
Betracht. Der EuGH sieht insoweit den Umstand, dass die Steuerpflichtigen die Mehrwertsteuer, die sie an den Staat 
zu entrichten haben, vorfinanzieren müssen, wenn sie einmalige Leistungen erbringen, deren Vergütung ratenweise 
erfolgt, als unbeachtlich an (EuGH-Urteil X-Beteiligungsgesellschaft, EU:C:2021:880, Rz 51).
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c) Dies ist der Auslegung von § 13 Abs. 1 Nr. 1 Buchst. a Satz 1 UStG zugrunde zu legen, so dass die Sollbesteuerung 
nicht auf bereits fällige Entgeltansprüche beschränkt ist. Der an dieser EuGH-Rechtsprechung geäußerten Kritik 
(Stadie, Umsatzsteuer-Rundschau --UR-- 2022, 1) schließt sich der Senat im Hinblick auf die durch das Unionsrecht in 
Art. 66 Buchst. b MwStSystRL eingeräumte und durch § 13 Abs. 1 Nr. 1 Buchst. b i.V.m. § 20 UStG nur eingeschränkt 
ausgeübte Möglichkeit, die Steuer erst mit der Entgeltvereinnahmung entstehen zu lassen, nicht an. Es obliegt dem 
nationalen Gesetzgeber, die Voraussetzungen für diese Istbesteuerung, die auf die Klägerin nach der Ausgestaltung 
der im Streitjahr bestehenden Rechtslage nicht anzuwenden ist, festzulegen. Bei seiner unter Wahrung des 
Verhältnismäßigkeitsgrundsatzes zu treffenden Entscheidung kann sich der nationale Gesetzgeber davon leiten 
lassen, dass die Richtlinie eine Steuerentstehung nach dem Sollprinzip als allgemeine Regel vorschreibt (vgl. zur 
Verhältnismäßigkeit des Sollprinzips als Regelfall auch Beschluss des Bundesverfassungsgerichts vom 20.03.2013 - 
1 BvR 3063/10, UR 2013, 468, Rz 32, zumal der EuGH dies nicht als Verstoß gegen allgemeine Rechtsgrundsätze, wie 
den unionsrechtlichen Verhältnismäßigkeitsgrundsatz, beanstandet.
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3. Danach ist das Urteil des FG aufzuheben. Die Sache ist nicht spruchreif. Der Senat kann nicht selbst entscheiden, 
ob im Streitfall von einer Steuerentstehung nach Teilleistungen gemäß § 13 Abs. 1 Nr. 1 Buchst. a Sätze 2 und 3 
UStG auszugehen ist.
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a) § 13 Abs. 1 Nr. 1 Buchst. a Satz 2 UStG ordnet eine Steuerentstehung mit Leistungsausführung auch für 
Teilleistungen an. Teilleistungen liegen nach § 13 Abs. 1 Nr. 1 Buchst. a Satz 3 UStG vor, wenn für bestimmte Teile 
einer wirtschaftlich teilbaren Leistung das Entgelt gesondert vereinbart wird. Die nationale Regelung für 
Teilleistungen beruht auf Art. 64 Abs. 1 MwStSystRL. Geben Lieferungen von Gegenständen, die nicht die Vermietung 
eines Gegenstands oder den Ratenverkauf eines Gegenstands i.S. des Art. 14 Abs. 2 Buchst. b MwStSystRL betreffen, 
und Dienstleistungen zu aufeinander folgenden Abrechnungen oder Zahlungen Anlass, gelten sie jeweils als mit 
Ablauf des Zeitraums bewirkt, auf den sich diese Abrechnungen oder Zahlungen beziehen.
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Hierzu hat der EuGH entschieden, dass eine in Raten vergütete einmalige Dienstleistung nicht in den 
Anwendungsbereich dieser Bestimmung fällt. Der EuGH begründet dies damit, dass Art. 64 Abs. 1 MwStSystRL nur 
Leistungen mit "kontinuierlichem oder wiederkehrendem Charakter" (EuGH-Urteil X-Beteiligungsgesellschaft, 
EU:C:2021:880, Rz 45) erfasst, die in den Zeiträumen erbracht werden, auf die sich die hierfür erfolgenden Zahlungen 
beziehen (EuGH-Urteil X-Beteiligungsgesellschaft, EU:C:2021:880, Rz 38). Die Regelung erkläre sich daraus, dass die 
Zeitpunkte der tatsächlichen Erbringung der Leistungen nicht eindeutig seien und zu unterschiedlichen 
Beurteilungen Anlass geben könnten (EuGH-Urteil X-Beteiligungsgesellschaft, EU:C:2021:880, Rz 45). Die 
Bestimmung gelte daher nicht für eine einmalige Leistung, selbst wenn diese in Raten vergütet werden solle (EuGH-
Urteil X-Beteiligungsgesellschaft, EU:C:2021:880, Rz 39), da ihr Beendigungszeitpunkt anhand des 
Vertragsverhältnisses zwischen den Umsatzbeteiligten exakt bestimmbar sei (EuGH-Urteil 
X-Beteiligungsgesellschaft, EU:C:2021:880, Rz 46).
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Dementsprechend geht der EuGH von einer Anwendung von Art. 64 Abs. 1 MwStSystRL auf Dauerschuldverhältnisse 
aus, wie sie aus der Sicht des EuGH z.B. bei der Vermietung eines Fahrzeugs (Urteil Eon Aset Menidjmunt vom 
16.02.2012 - C-118/11, EU:C:2012:97), oder bei der Rechts-, Wirtschafts- und Finanzberatung (Urteile Asparuhovo 
Lake Investment Company vom 03.09.2015 - C-463/14, EU:C:2015:542, und Barlis 06 - Investimentos Imobiliários e 
Turísticos vom 15.09.2016 - C-516/14, EU:C:2016:690) vorliegen (EuGH-Urteil X-Beteiligungsgesellschaft, 
EU:C:2021:880, Rz 50).
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b) Auf dieser Grundlage entspricht der nationale Begriff der Teilleistung in § 13 Abs. 1 Nr. 1 Buchst. a Satz 3 UStG 
zumindest im Regelfall den Begrifflichkeiten des Art. 64 Abs. 1 MwStSystRL, da es sich bei der wirtschaftlich 
teilbaren Leistung um eine Leistung mit einem "kontinuierlichen oder wiederkehrenden Charakter" handelt, wie die 
vom EuGH als Anwendungsfälle von Art. 64 Abs. 1 MwStSystRL angeführten Beispiele der Fahrzeugvermietung oder 
der Erbringung von Rechts-, Wirtschafts- und Finanzberatungen im Rahmen von Dauerschuldverhältnissen zeigen. 
Diese sind auch nach nationalem Recht als Teilleistungen anzusehen.
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Da das Erfordernis einer Leistung mit "kontinuierlichem oder wiederkehrendem Charakter", eine Anwendung von 
§ 13 Abs. 1 Nr. 1 Buchst. a Satz 3 UStG auf eine einmalige Leistung gegen bloße Ratenzahlung ausschließt, entfallen 
somit die Zweifel an einer zutreffenden Umsetzung von Art. 64 Abs. 1 MwStSystRL durch den nationalen 
Teilleistungsbegriff, die zuvor aufgrund des EuGH-Urteils baumgarten sports & more vom 29.11.2018 - C-548/17 
(EU:C:2018:970) entstanden waren (vgl. hierzu die zutreffende Umsetzung noch verneinend BFH-Urteil vom 
26.06.2019 - V R 8/19 (V R 51/16), BFHE 265, 544, Rz 17 ff.). Nicht zu entscheiden ist vorliegend, ob sich aus einer 
Würdigung der EuGH-Rechtsprechung ergibt, dass es sich bei der "Vermittlung eines Spielers an einen Fußballverein 
und dessen dortigen Verbleib" um eine Teilleistung handelt (verneinend BFH-Urteil in BFHE 265, 544, Rz 17 ff.) oder 
ob anstelle einer Anwendung von Art. 64 Abs. 1 MwStSystRL auf diese Fallgestaltung von einer nachträglichen 
Entgelterhöhung nach § 17 Abs. 1 Satz 1 UStG aufgrund eines von einem ungewissen Ereignis abhängigen und nur 
im Erfolgsfall geschuldeten Vergütungsbestandteils auszugehen ist.
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c) Im Streitfall kann der Senat nicht entscheiden, ob danach die Voraussetzungen für eine Teilleistung vorliegen.28







  Download als PDF [www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/pdf/STRE202210089?
type=1646225765]


aa) Zwar ist das FG bei seinem Urteil von einer nur "einmaligen Leistung" ausgegangen, die der vorstehenden EuGH-
Rechtsprechung entspricht. Das FG hat dies damit begründet, dass eine abweichende Auslegung der 
Honorarvereinbarung, wie die Klägerin dies mit der nachträglich gefertigten Ergänzungsvereinbarung erreichen 
möchte, nicht in Betracht komme, da sich aus dieser nicht ergebe, ob die darin getroffenen Vereinbarungen bereits 
zum Zeitpunkt der ursprünglichen Honorarvereinbarung bestanden haben, zumal die Ergänzungsvereinbarung etwas 
vollkommen Neues in den zwischen den Parteien der Honorarvereinbarung geschlossenen Vertrag einführen und 
sich geradezu in Widerspruch zu dem klaren und eindeutigen Wortlaut der dort getroffenen Vereinbarungen setzen 
würde. Damit käme es zur Steuerentstehung nach § 13 Abs. 1 Nr. 1 Buchst. a Satz 1 UStG (s. oben II.2.c).
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bb) Diese Würdigung ist aber für den Senat nicht bindend i.S. des § 118 Abs. 2 FGO, da die Klägerin als 
Revisionsbeklagte hierzu eine zulässige und begründete Verfahrensgegenrüge erhoben hat. Die Gegenrüge 
ermöglicht es einem Revisionsbeklagten, der aufgrund seines Obsiegens in der Vorinstanz dazu bislang keinen 
Anlass und keine Möglichkeit hatte, Tatsachenfeststellungen der Vorinstanz anzugreifen, um zu verhindern, dass die 
Revisionsinstanz bei einer für ihn ungünstigen rechtlichen Beurteilung des Streitfalls auf der Grundlage der von der 
Vorinstanz getroffenen, aus seiner Sicht aber unzutreffenden Tatsachenfeststellungen eine ihm nachteilige 
Revisionsentscheidung trifft. Sie kann unbefristet bis zum Schluss der Revisionsinstanz erhoben werden (BFH-Urteil 
vom 05.02.2015 - III R 30/14, BFH/NV 2015, 980, Rz 19).
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Somit ist im Streitfall zu berücksichtigen, dass im Gegensatz zu dem vorliegend angefochtenen und ohne 
Beweiserhebung ergangenen FG-Urteil zur Umsatzsteuer ein Ertragsteuersenat aufgrund einer Beweiserhebung 
durch Zeugeneinvernahme zur dortigen Beurteilung der Leistung desselben Sachverhalts entschieden hat, dass den 
Begleitumständen der Honorarvereinbarung besondere Bedeutung zukomme und davon auszugehen sei, dass die 
Klägerin "lediglich selbständige Teilleistungen" erbracht habe. Dafür spreche die Aussage des Zeugen B, der als 
Geschäftsführer dem Auftraggeber der Klägerin erläutert habe, dass der Gesamtbetrag von 1.000.000 € nicht 
ausschließlich für die Grundstücksvermittlung gezahlt wurde, sondern auch für die "Begleitung" während des 
gesamten Projekts. Aufgrund dieser Rüge, die so im Verfahren vor dem FG noch nicht erhoben werden konnte, kann 
es auch in der hier vorliegenden Umsatzsteuersache in Betracht kommen, Teilleistungen zu bejahen, die über einen 
Zeitraum von mehreren Jahren erbracht wurden (s. oben II.3.b).
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Ohne dass dabei für das vorliegende Verfahren eine Bindung an die Würdigung der tatsächlichen Umstände in einem 
anderen Verfahren zu einer anderen Steuerart besteht, ist es im Hinblick hierauf erforderlich, dass das FG in einem 
zweiten Rechtsgang neben der bereits vorgenommenen Auslegung der schriftlich abgeschlossenen Vereinbarungen 
auch zusätzliche Erkenntnisse aus einer weitergehenden Beweiserhebung berücksichtigt. Dabei wird das FG unter 
Beachtung des Grundsatzes der Unmittelbarkeit der Beweisaufnahme (§ 81 FGO) B als Zeugen grundsätzlich selbst 
vernehmen müssen (vgl. z.B. BFH-Beschluss vom 27.11.2018 - V B 72/18, BFH/NV 2019, 202, sowie Krumm in 
Tipke/Kruse, § 81 FGO Rz 23 und 27a).
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4. Die Übertragung der Kostenentscheidung beruht auf § 143 Abs. 2 FGO.33








EuGH-Vorlage vom 15. Dezember 2021, XI R 30/19 
EuGH-Vorlage zum Vorsteuerabzug bei Kureinrichtungen


ECLI:DE:BFH:2021:VE.151221.XIR30.19.0


BFH XI. Senat


EGRL 112/2006 Art 2 Abs 1 Buchst c, EGRL 112/2006 Art 9 Abs 1, EGRL 112/2006 Art 13 Abs 1 UAbs 2, EGRL 112/2006 Art 
168 Buchst a, UStG § 1 Abs 1 Nr 1, UStG § 2 Abs 1, UStG § 2 Abs 3, UStG § 12 Abs 2 Nr 9, UStG § 15 Abs 1 S 1 Nr 1 S 1, 
AEUV Art 267 Abs 3, GemO BW , KAG BW , UStG VZ 2009 , UStG VZ 2010 , UStG VZ 2011 , UStG VZ 2012 


vorgehend Finanzgericht Baden-Württemberg , 18. Oktober 2018, Az: 1 K 1458/18


Leitsätze


Dem EuGH werden folgende Fragen zur Vorabentscheidung vorgelegt:


1. Übt unter Umständen wie denen des Ausgangsverfahrens eine Gemeinde, die aufgrund einer kommunalen Satzung von 
Besuchern, die sich in der Gemeinde aufhalten (Kurgäste), für die Bereitstellung von Kureinrichtungen (z.B. Kurpark, 
Kurhaus, Wege) eine "Kurtaxe" (in Höhe eines bestimmten Betrages pro Aufenthaltstag) erhebt, mit der Bereitstellung der 
Kureinrichtungen an die Kurgäste gegen Kurtaxe auch dann eine wirtschaftliche Tätigkeit i.S. des Art. 2 Abs. 1 Buchst. c 
MwStSystRL aus, wenn die Kureinrichtungen ohnehin für jedermann (und daher z.B. auch für nicht kurtaxepflichtige 
Einwohner oder andere nicht kurtaxepflichtige Personen) frei zugänglich sind?


2. Falls die Frage 1 bejaht wird: Ist unter den o.g. Umständen des Ausgangsverfahrens bei der Prüfung, ob die Behandlung 
der Gemeinde als Nicht-Steuerpflichtige zu "größeren Wettbewerbsverzerrungen" i.S. des Art. 13 Abs. 1 Unterabs. 2 
MwStSystRL führen würde, der räumlich relevante Markt nur das Gemeindegebiet?


Tenor


I. Dem Gerichtshof der Europäischen Union werden folgende Fragen zur Vorabentscheidung vorgelegt:


1. Übt unter Umständen wie denen des Ausgangsverfahrens eine Gemeinde, die aufgrund einer kommunalen Satzung von 
Besuchern, die sich in der Gemeinde aufhalten (Kurgäste), für die Bereitstellung von Kureinrichtungen (zum Beispiel 
Kurpark, Kurhaus, Wege) eine "Kurtaxe" (in Höhe eines bestimmten Betrages pro Aufenthaltstag) erhebt, mit der 
Bereitstellung der Kureinrichtungen an die Kurgäste gegen Kurtaxe auch dann eine wirtschaftliche Tätigkeit im Sinne des 
Art. 2 Abs. 1 Buchst. c der Richtlinie 2006/112/EG des Rates vom 28.11.2006 über das gemeinsame Mehrwertsteuersystem 
aus, wenn die Kureinrichtungen ohnehin für jedermann (und daher zum Beispiel auch für nicht kurtaxepflichtige 
Einwohner oder andere nicht kurtaxepflichtige Personen) frei zugänglich sind?


2. Falls die Frage 1 bejaht wird: Ist unter den oben genannten Umständen des Ausgangsverfahrens bei der Prüfung, ob die 
Behandlung der Gemeinde als Nicht-Steuerpflichtige zu "größeren Wettbewerbsverzerrungen" im Sinne des Art. 13 Abs. 1 
Unterabs. 2 der Richtlinie 2006/112/EG des Rates vom 28.11.2006 über das gemeinsame Mehrwertsteuersystem führen 
würde, der räumlich relevante Markt nur das Gemeindegebiet?


II. Das Revisionsverfahren wird bis zur Entscheidung des Gerichtshofs der Europäischen Union ausgesetzt.


Tatbestand







I.


Streitig ist, ob die Klägerin und Revisionsklägerin (Klägerin), eine juristische Person des öffentlichen Rechts, in den 
Jahren 2009 bis 2012 (Streitjahre) als Unternehmerin eine wirtschaftliche Tätigkeit ausgeübt hat und ihr deshalb der 
Vorsteuerabzug zusteht.
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Die Klägerin, eine Gemeinde, ist ein staatlich anerkannter heilklimatischer Luftkurort. Die Kurverwaltung der 
Klägerin wird seit 01.01.1997 (zuletzt unter der Bezeichnung "B") kommunalrechtlich als sogenannter Eigenbetrieb 
geführt und ist körperschaftsteuerrechtlich ein Betrieb gewerblicher Art (nachfolgend: Kurbetrieb).
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Die Klägerin erhebt gemäß § 4 der Gemeindeordnung für Baden-Württemberg (Gemeindeordnung --GemO--) in der 
Fassung vom 24.07.2000 (Gesetzblatt für Baden-Württemberg --GBl. BW-- 2000, 581) in Verbindung mit (i.V.m.) §§ 2, 
8 Abs. 2 und 43 des Kommunalabgabengesetzes für Baden-Württemberg (KAG) vom 17.03.2005 (GBl. BW 2005, 206) 
i.V.m. der Satzung der Klägerin über die Erhebung einer Kurtaxe vom XX.XX.2006 (Ortsrecht der Gemeinde A, 
Aktenzeichen ...) eine Kurtaxe:


"§ .. Erhebung einer Kurtaxe


Die Gemeinde erhebt zur Deckung ihres Aufwands für die Herstellung und Unterhaltung der zu Kur- und 
Erholungszwecken bereitgestellten Einrichtungen und für die zu diesem Zweck durchgeführten 
Veranstaltungen eine Kurtaxe.


§ .. Kurtaxepflichtige


(1) Kurtaxepflichtige sind alle Personen, die sich in der Gemeinde aufhalten, aber nicht Einwohner der 
Gemeinde sind (ortsfremde Personen) und denen die Möglichkeit zur Benutzung der Einrichtungen und zur 
Teilnahme an den Veranstaltungen i.S. [im Sinne] von § .. geboten ist.


(2) Kurtaxepflichtig sind darüber hinaus auch die Einwohner der Gemeinde, die den Schwerpunkt der 
Lebensbeziehungen in einer anderen Gemeinde haben (pauschale Jahreskurtaxe) sowie ortsfremde 
Personen, die sich aus beruflichen Gründen zur Teilnahme an Tagungen oder sonstigen Veranstaltungen in 
der Kurgemeinde aufhalten.


(3) Die Kurtaxe wird nicht von ortsfremden Personen und von Einwohnern erhoben, die in der Gemeinde 
arbeiten oder in Ausbildung stehen. ...


§ .. Maßstab und Satz der Kurtaxe


(1) Die Kurtaxe beträgt je Person und Aufenthaltstag ...


(3) Der Tag der Ankunft und der Tag der Abreise werden zusammen als ein Aufenthaltstag gerechnet.


(4) Kurtaxepflichtige Einwohner der Gemeinde haben - unabhängig von der Dauer und Häufigkeit sowie der 
Jahreszeit des Aufenthaltes - eine pauschale Jahreskurtaxe zu entrichten. Diese beträgt je Person ...


§ .. Meldepflicht


(1) Wer Personen gegen Entgelt beherbergt, einen Campingplatz betreibt oder seine Wohnung als 
Ferienwohnung ortsfremden Personen gegen Entgelt zur Verfügung stellt, ist verpflichtet, bei ihm 
verweilende Personen innerhalb von 3 Tagen nach Ankunft bzw. [beziehungsweise] Abreise an- bzw. 
abzumelden. ...
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(2) Daneben sind Reiseunternehmen meldepflichtig, wenn in dem von dem Reiseteilnehmer an den 
Unternehmer zu entrichtenden Entgelt auch die Kurtaxe enthalten ist. ...


§ .. Einzug und Abführung der Kurtaxe


(1) Die nach § .. Abs. .. und .. Meldepflichtigen haben, soweit nicht nach § .. Abs. .. ein Kurtaxebescheid 
ergeht, die Kurtaxe von den kurtaxepflichtigen Personen einzuziehen und an die Gemeinde abzuführen. Sie 
haften der Gemeinde gegenüber für den vollständigen und richtigen Einzug der Kurtaxe. ..."


Mit diesen Einnahmen finanzierte die Klägerin in den Streitjahren die Herstellung, den Unterhalt und die Sanierung 
von Kureinrichtungen (zum Beispiel --z.B.-- Kurpark, Kurhaus, Wege). Diese Einrichtungen sind für jedermann frei 
zugänglich; eine Kurkarte wird zum Eintritt nicht benötigt.
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Im Rahmen der Umsatzsteuererklärungen für die Streitjahre sah die Klägerin die Kurtaxe als Entgelt für eine 
umsatzsteuerpflichtige Tätigkeit (Kurbetrieb) an und begehrte den Vorsteuerabzug aus allen Eingangsleistungen, die 
mit dem Fremdenverkehr zusammenhingen.
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Der Beklagte und Revisionsbeklagte (Finanzamt --FA--) führte eine Außenprüfung durch. Der Prüfer ging ebenfalls 
davon aus, dass die Klägerin als Unternehmerin eine wirtschaftliche Tätigkeit ausgeübt habe, nahm aber 
umfangreiche Kürzungen bei der geltend gemachten Vorsteuer vor. Vorsteuerbeträge, die nicht mit dem Kurbetrieb 
im Zusammenhang standen, wurden nicht anerkannt. Des Weiteren wurden Vorsteuerbeträge, die das Kurhaus 
betrafen, nur insoweit berücksichtigt, als das Kurhaus entgeltlich verpachtet wurde. Vorsteuerbeträge aus 
Eingangsleistungen für Wege, Loipen und andere Einrichtungen außerhalb des Kurparks wurden vom Prüfer nicht 
zum Vorsteuerabzug zugelassen.
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Das FA folgte diesen Feststellungen und erließ am 20.03.2015 entsprechende Umsatzsteuer-Änderungsbescheide. 
Nach erfolglosem Einspruchsverfahren (Einspruchsentscheidung vom 03.02.2016) wies das Finanzgericht (FG) Baden-
Württemberg die Klage mit seinem in Zeitschrift für Kommunalfinanzen 2019, 36 veröffentlichten Urteil vom 
18.10.2018 - 1 K 1458/18 ab. Es vertrat die Ansicht, dass die Klägerin --abgesehen von der (teilweisen) 
privatrechtlichen, entgeltlichen Überlassung des Kurhauses für Veranstaltungs- und Restaurationszwecke-- durch 
ihre Betätigung zur Erhebung einer Kurtaxe nicht unternehmerisch gehandelt habe. Sie habe gegenüber den 
Kurgästen insoweit keine Leistungen als Unternehmerin erbracht; denn eine Behandlung der Klägerin als 
Nichtsteuerpflichtige führe nicht zu größeren Wettbewerbsverzerrungen. Die Leistungen in ihrer Gesamtheit könnten 
nicht von privaten Anbietern erbracht werden, da solche nicht in der Lage seien, das gleiche Bedürfnis der Kurgäste 
zu befriedigen. Da der "Betrieb der Kureinrichtungen" gegen eine Kurtaxe keine unternehmerische Tätigkeit 
darstelle, seien die erklärten Umsätze aus der Erhebung der Kurtaxe im Übrigen nicht umsatzsteuerbar und folglich 
die vom FA bereits gewährten Vorsteuerbeträge abzuerkennen. Allerdings sei eine Verböserung der 
Steuerfestsetzung zu Lasten der Klägerin verboten.
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Hilfsweise führte das FG aus, selbst wenn die Klägerin durch den "Betrieb der Kureinrichtungen" gegen eine Kurtaxe 
unternehmerisch tätig gewesen sein sollte, würde der begehrte (weitere) Vorsteuerabzug jedenfalls am fehlenden 
Zusammenhang zwischen den Kosten für die Errichtung, die Unterhaltung und den Betrieb der Anlagen und ihrer 
(unterstellten) wirtschaftlichen Tätigkeit ("Kurbetrieb") scheitern.
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Mit ihrer Revision rügt die Klägerin die Verletzung materiellen und formellen Rechts. Sie begehrt über ihren 
ursprünglichen Klageantrag hinaus die Berücksichtigung weiterer Vorsteuerbeträge.
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Entscheidungsgründe


II.


Der Senat hat am 21.04.2021 gemäß § 90a Abs. 1 i.V.m. § 121 Satz 1 der Finanzgerichtsordnung (FGO) einen 
Gerichtsbescheid erlassen; da die Klägerin rechtzeitig mündliche Verhandlung beantragt hat, gilt dieser 
Gerichtsbescheid nach nationalem Verfahrensrecht als nicht ergangen (§ 90a Abs. 3 FGO).
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Der Senat setzt das Verfahren aus und legt dem Gerichtshof der Europäischen Union (EuGH) die im Tenor genannten 
Fragen gemäß Art. 267 Abs. 3 des Vertrags über die Arbeitsweise der Europäischen Union (AEUV) zur 
Vorabentscheidung vor.
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1. Die maßgeblichen Vorschriften und Bestimmungen12


a) Nationales Recht13


§ 1 Abs. 1 Nr. 1 des Umsatzsteuergesetzes (UStG)


(1) Der Umsatzsteuer unterliegen die folgenden Umsätze:


1. die Lieferungen und sonstigen Leistungen, die ein Unternehmer im Inland gegen Entgelt im Rahmen seines 
Unternehmens ausführt. Die Steuerbarkeit entfällt nicht, wenn der Umsatz auf Grund gesetzlicher oder behördlicher 
Anordnung ausgeführt wird oder nach gesetzlicher Vorschrift als ausgeführt gilt;
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§ 2 Abs. 1 und 3 UStG in der in den Streitjahren geltenden Fassung


(1) Unternehmer ist, wer eine gewerbliche oder berufliche Tätigkeit selbständig ausübt. Das Unternehmen umfasst 
die gesamte gewerbliche oder berufliche Tätigkeit des Unternehmers. Gewerblich oder beruflich ist jede nachhaltige 
Tätigkeit zur Erzielung von Einnahmen, auch wenn die Absicht, Gewinn zu erzielen, fehlt oder eine 
Personenvereinigung nur gegenüber ihren Mitgliedern tätig wird.


...


(3) Die juristischen Personen des öffentlichen Rechts sind nur im Rahmen ihrer Betriebe gewerblicher Art (§ 1 Abs. 1 
Nr. 6, § 4 des Körperschaftsteuergesetzes) und ihrer land- oder forstwirtschaftlichen Betriebe gewerblich oder 
beruflich tätig. ...
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§ 12 Abs. 2 Nr. 9 UStG


(2) Die Steuer ermäßigt sich auf sieben Prozent für die folgenden Umsätze:


…


9. die unmittelbar mit dem Betrieb der Schwimmbäder verbundenen Umsätze sowie die Verabreichung von 
Heilbädern. Das Gleiche gilt für die Bereitstellung von Kureinrichtungen, soweit als Entgelt eine Kurtaxe zu 
entrichten ist; …
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§ 15 Abs. 1 Satz 1 Nr. 1 Satz 1 UStG


(1) Der Unternehmer kann die folgenden Vorsteuerbeträge abziehen:


1. die gesetzlich geschuldete Steuer für Lieferungen und sonstige Leistungen, die von einem anderen Unternehmer 
für sein Unternehmen ausgeführt worden sind. ...
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§ 13 Abs. 1 Satz 1 des Straßengesetzes für Baden-Württemberg (Straßengesetz --StrG--) in der Fassung vom 
11.05.1992 (GBl. BW 1992, 329)


(1) Der Gebrauch der öffentlichen Straßen ist jedermann im Rahmen der Widmung und der 
Straßenverkehrsvorschriften innerhalb der verkehrsüblichen Grenzen gestattet (Gemeingebrauch).
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§ 4 Abs. 1 GemO


(1) Die Gemeinden können die weisungsfreien Angelegenheiten durch Satzung regeln, soweit die Gesetze keine 
Vorschriften enthalten. Bei Weisungsaufgaben können Satzungen nur erlassen werden, wenn dies im Gesetz 
vorgesehen ist.
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§ 10 Abs. 2 und 3 GemO


(2) Die Gemeinde schafft in den Grenzen ihrer Leistungsfähigkeit die für das wirtschaftliche, soziale und kulturelle 
Wohl ihrer Einwohner erforderlichen öffentlichen Einrichtungen. Die Einwohner sind im Rahmen des geltenden 
Rechts berechtigt, die öffentlichen Einrichtungen der Gemeinde nach gleichen Grundsätzen zu benutzen. Sie sind 
verpflichtet, die Gemeindelasten zu tragen.


(3) Personen, die in der Gemeinde ein Grundstück besitzen oder ein Gewerbe betreiben und nicht in der Gemeinde 
wohnen, sind in derselben Weise berechtigt, die öffentlichen Einrichtungen zu benutzen, die in der Gemeinde für 
Grundbesitzer oder Gewerbetreibende bestehen, und verpflichtet, für ihren Grundbesitz oder Gewerbebetrieb zu den 
Gemeindelasten beizutragen.
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§ 2 Abs. 1 KAG


(1) Die Kommunalabgaben werden auf Grund einer Satzung erhoben. Die Satzung soll insbesondere den Kreis der 
Abgabenschuldner, den Gegenstand, den Maßstab und den Satz der Abgabe sowie die Entstehung und die Fälligkeit 
der Abgabenschuld bestimmen.
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b) Unionsrecht22


Art. 9 Abs. 1 der Richtlinie 2006/112/EG des Rates vom 28.11.2006 über das gemeinsame Mehrwertsteuersystem 
(MwStSystRL)


(1) Als "Steuerpflichtiger" gilt, wer eine wirtschaftliche Tätigkeit unabhängig von ihrem Ort, Zweck und Ergebnis 
selbstständig ausübt. Als "wirtschaftliche Tätigkeit" gelten alle Tätigkeiten eines Erzeugers, Händlers oder 
Dienstleistenden einschließlich der Tätigkeiten der Urproduzenten, der Landwirte sowie der freien Berufe und der 
diesen gleichgestellten Berufe. Als wirtschaftliche Tätigkeit gilt insbesondere die Nutzung von körperlichen oder 
nicht körperlichen Gegenständen zur nachhaltigen Erzielung von Einnahmen. ...
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Art. 168 Buchst. a MwStSystRL


Soweit die Gegenstände und Dienstleistungen für die Zwecke seiner besteuerten Umsätze verwendet werden, ist der 
Steuerpflichtige berechtigt, in dem Mitgliedstaat, in dem er diese Umsätze bewirkt, vom Betrag der von ihm 
geschuldeten Steuer folgende Beträge abzuziehen:


a) die in diesem Mitgliedstaat geschuldete oder entrichtete Mehrwertsteuer für Gegenstände und Dienstleistungen, 
die ihm von einem anderen Steuerpflichtigen geliefert bzw. erbracht wurden oder werden; ...
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2. Zur ersten Vorlagefrage


a) Der Senat hält es nicht für ausgeschlossen, dass es im Streitfall --abweichend von der übereinstimmenden 
Auffassung der beiden Beteiligten-- bereits an einer wirtschaftlichen Tätigkeit i.S. des Art. 2 Abs. 1 Buchst. c 
MwStSystRL fehlt.
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aa) Das Recht auf Vorsteuerabzug setzt voraus, dass die streitigen Eingangsleistungen im Zusammenhang mit einer 
entgeltlichen Leistung stehen. Bei richtlinienkonformer Auslegung setzt § 15 Abs. 1 Satz 1 Nr. 1 UStG voraus, dass 
der Unternehmer Leistungen für sein Unternehmen (§ 2 Abs. 1 UStG, Art. 9 MwStSystRL) und damit für seine 
wirtschaftlichen Tätigkeiten zur Erbringung entgeltlicher Leistungen (§ 1 Abs. 1 Nr. 1 UStG, Art. 2 Abs. 1 Buchst. a 
und c MwStSystRL) zu verwenden beabsichtigt (ständige Rechtsprechung, vergleiche (vgl.) z.B. Urteile des 
Bundesfinanzhofs --BFH-- vom 09.02.2012 - V R 40/10, BFHE 236, 258, BStBl II 2012, 844, Rz 19 ff.; vom 
15.04.2015 - V R 44/14, BFHE 250, 263, BStBl II 2015, 679, Rz 10; vom 21.10.2015 - XI R 28/14, BFHE 252, 460, 
BStBl II 2016, 550, Rz 28; vom 02.12.2015 - V R 15/15, BFHE 252, 472, BStBl II 2016, 486, Rz 14; vom 18.09.2019 - 
XI R 19/17, BFHE 267, 98, BStBl II 2020, 172, Rz 15).
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bb) Ob die Voraussetzungen für einen Leistungsaustausch vorliegen, ist dabei nicht nach zivilrechtlichen, sondern 
ausschließlich nach den vom Unionsrecht geprägten umsatzsteuerrechtlichen Maßstäben zu beurteilen (vgl. BFH-
Urteile vom 17.12.2009 - V R 1/09, BFH/NV 2010, 1869, Rz 17; vom 16.01.2014 - V R 22/13, BFH/NV 2014, 736, 
Rz 22; Urteil des Bundesgerichtshofs vom 18.05.2011 - VIII ZR 260/10, Umsatzsteuer-Rundschau 2011, 813, Rz 11; 
jeweils mit weiteren Nachweisen --m.w.N.--; BFH-Urteil vom 22.05.2019 - XI R 20/17, BFH/NV 2019, 1256, Rz 18). Es 
stellt eine unionsrechtliche --unabhängig von der Beurteilung nach nationalem Recht zu entscheidende-- Frage dar, 
ob die Zahlung eines Entgelts als Gegenleistung für die Erbringung von Dienstleistungen erfolgt (vgl. EuGH-Urteil 
Meo - Serviços de Comunicações e Multimédia vom 22.11.2018 - C-295/17, EU:C:2018:942, Rz 68; BFH-Urteile vom 
21.12.2016 - XI R 27/14, BFHE 257, 154, BStBl II 2021, 779, Rz 29; jeweils m.w.N.; vom 13.02.2019 - XI R 1/17, BFHE 
263, 560, BStBl II 2021, 785, Rz 18; in BFH/NV 2019, 1256, Rz 18).
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cc) Für eine entgeltliche Leistung muss zwischen dem Leistenden und dem Leistungsempfänger ein Rechtsverhältnis 
bestehen, in dessen Rahmen gegenseitige Leistungen ausgetauscht werden, wobei die vom Leistenden empfangene 
Vergütung den tatsächlichen Gegenwert für die dem Leistungsempfänger erbrachte bestimmbare Dienstleistung 
bildet (vgl. z.B. EuGH-Urteile Société thermale d'Eugénie-les-Bains vom 18.07.2007 - C-277/05, EU:C:2007:440, 
Rz 19; Air France-KLM und Hop!-Brit Air vom 23.12.2015 - C-250/14 und C-289/14, EU:C:2015:841, Rz 22; Cesky 
rozhlas vom 22.06.2016 - C-11/15, EU:C:2016:470, Rz 21; SAWP vom 18.01.2017 - C-37/16, EU:C:2017:22, Rz 25; 
Meo - Serviços de Comunicações e Multimédia, EU:C:2018:942, Rz 39; BFH-Urteile in BFHE 257, 154, BStBl II 2021, 
779, Rz 16; in BFHE 263, 560, BStBl II 2021, 785, Rz 16; in BFH/NV 2019, 1256, Rz 15). Der Leistungsempfänger 
muss identifizierbar sein. Er muss einen Vorteil erhalten, der zu einem Verbrauch im Sinne (i.S.) des gemeinsamen 
Mehrwertsteuerrechts führt (vgl. z.B. BFH-Urteile vom 07.07.2005 - V R 34/03, BFHE 211, 59, BStBl II 2007, 66, unter 
II.1., Rz 14, m.w.N. zur Rechtsprechung des EuGH; in BFH/NV 2014, 736, Rz 20; in BFH/NV 2019, 1256, Rz 16).
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dd) Entscheidend für das Vorliegen eines verbrauchsfähigen Vorteils ist nach der Rechtsprechung des BFH, dass der 
individuelle Leistungsempfänger aus der Leistung einen konkreten Vorteil zieht (vgl. BFH-Urteile vom 18.12.2008 - 
V R 38/06, BFHE 225, 155, BStBl II 2009, 749, unter II.3.b, Rz 38; vom 28.05.2013 - XI R 32/11, BFHE 243, 419, BStBl 
II 2014, 411, Rz 49). Erfolgt die Finanzierung einer Leistung durch (Pflicht-)Beiträge, liegt keine Leistung gegen 
Entgelt vor, wenn sich die Vorteile, die sich aus einer Dienstleistung ergeben, (nur) mittelbar aus den Vorteilen 
ableiten, die allgemein dem gesamten Wirtschaftszweig oder Ähnlichem erwachsen (vgl. EuGH-Urteil Apple and Pear 
Development Council vom 08.03.1988 - C-102/86, EU:C:1988:120; BFH-Urteil vom 23.09.2020 - XI R 35/18, BFHE 
271, 243, Rz 53 ff., m.w.N.).
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ee) Auf dieser Grundlage kann das Vorliegen einer Leistung gegen Entgelt zu verneinen sein. Denn die 
Kureinrichtungen der Klägerin stehen der Allgemeinheit kostenlos zur Verfügung, und eine Kurkarte wird nicht zum 
Eintritt benötigt. Die Kureinrichtungen können daher auch von nicht kurtaxepflichtigen Personen (z.B. den 
Einwohnern der Gemeinde oder Tagesgästen, die in Nachbargemeinden übernachten) kostenfrei genutzt werden. Der 
Leistungsempfänger ist bei dieser Sichtweise nicht identifizierbar; denn die kurtaxepflichtige Person hat nach den 
tatsächlichen Feststellungen des FG gegenüber der Allgemeinheit keinen verbrauchsfähigen konkreten Vorteil 
erhalten, der über den Vorteil der Allgemeinheit, die die Kureinrichtungen der Klägerin ebenfalls nutzen darf, hinaus 
geht. Dass aufgrund der Zahlung der Kurtaxe ein Recht auf irgendwelche Leistungen bestünde, die der Allgemeinheit 
nicht offenstehen, hat das FG nicht festgestellt. In diesem Zusammenhang hatte der BFH auch bereits entschieden, 
dass mit der Widmung zum Allgemeingebrauch die Kureinrichtung (dort: ein Spazier- und Wanderweg) nicht mehr zu 
den Einrichtungen gehören kann, für deren Benutzung Kurbeiträge als Benutzungsentgelt erhoben werden können 
(vgl. BFH-Urteil vom 26.04.1990 - V R 166/84, BFHE 161, 182, BStBl II 1990, 799; ebenso auch FG München, Urteil 
vom 24.07.2013 - 3 K 3274/10, Deutsches Steuerrecht/Entscheidungsdienst 2014, 1065, 1067).
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b) Diese Sichtweise ist jedoch unionsrechtlich nicht zweifelsfrei i.S. des Art. 267 Abs. 3 AEUV.31


Die Klägerin weist zutreffend darauf hin, dass bei isolierter Betrachtung des Rechtsverhältnisses zwischen ihr und 
den Kurgästen die Kurgäste aufgrund der Satzung für die Bereitstellung von Kureinrichtungen (z.B. Kurpark, Kurhaus, 
Wege) die Kurtaxe in Höhe eines bestimmten Betrages pro Aufenthaltstag zahlen, so dass sich bei isolierter 
Betrachtung dieses Rechtsverhältnisses die Zahlungen als Gegenleistung für die Möglichkeit zur Nutzung der 
Kureinrichtungen darstellen. Ob sich daran etwas ändert, wenn daneben auch nicht kurtaxepflichtige Einwohner 
oder andere nicht kurtaxepflichtige Personen freien Zugang zu den Kureinrichtungen haben, hält der Senat 
ungeachtet der unter II.2.a zitierten Rechtsprechung nicht für unionsrechtlich zweifelsfrei. So hat der EuGH in der 
Rechtssache Gemeente Borsele (vgl. EuGH-Urteil Gemeente Borsele und Staatssecretaris van Financien vom 
12.05.2016 - C-520/14, EU:C:2016:334, Rz 27) einen Leistungsaustausch im Bereich der Schülerbeförderung geprüft, 
obwohl nur ein Drittel der Eltern einen Beitrag zu den Transportkosten gezahlt haben. Es ist daher für den Senat 
zweifelhaft, ob der --bei isolierter Betrachtung der Kurtaxesatzung-- Leistungsaustausch zwischen der Klägerin und 
dem jeweiligen Kurgast nach einer Gesamtbetrachtung zu verneinen ist, weil jedermann, das heißt auch die nicht 
kurtaxepflichtigen Personen, die Einrichtungen in gleicher Weise uneingeschränkt unentgeltlich nutzen können und 
die Kurgäste daher gegenüber der Allgemeinheit keinen verbrauchsfähigen Vorteil erhalten.
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Daraus ergibt sich die erste Vorlagefrage.33


c) Der Senat weist im Zusammenhang mit der Frage 1 darauf hin, dass das FG, das mit den Beteiligten eine 
wirtschaftliche Tätigkeit bejaht hat, aus seiner Sicht konsequenterweise nicht festgestellt hat, zu welchem 
Prozentsatz die von der Klägerin erhobene Kurtaxe die Kosten der Bereitstellung der Kureinrichtungen deckt. Es ist 
nicht ausgeschlossen, dass eine dauerdefizitäre Tätigkeit vorliegt, da die Kurtaxe die Betriebskosten der 
Kureinrichtungen nicht deckt (vgl. zur Bedeutung der fehlenden Deckung der Betriebskosten als Kriterium für eine 
fehlende wirtschaftliche Tätigkeit EuGH-Urteile Kommission/ Finnland vom 29.10.2009 - C-246/08, EU:C:2009:671, 
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Rz 50; Gemeente Borsele und Staatssecretaris van Financien, EU:C:2016:334, Rz 33; Nagyszénás 
Településszolgáltatási Nonprofit Kft vom 22.02.2018 - C-182/17, EU:C:2018:91, Rz 38; Administration de 
l'Enregistrement, des Domaines und de la TVA, EQ vom 15.04.2021 - C-846/19, EU:C:2021:277, Rz 49). Sollte die 
Antwort auf die Frage 1 --entgegen der Auffassung des vorlegenden Senats-- davon abhängen, ob die Kurtaxe die 
Betriebskosten deckt, bittet der Senat im Rahmen der Antwort um einen entsprechenden Hinweis.


3. Zur zweiten Vorlagefrage


Falls die Frage 1 bejaht wird, könnte die Auffassung vertreten werden, dass die Klägerin als juristische Person des 
öffentlichen Rechts bei der Bereitstellung der Kureinrichtungen nicht als Unternehmerin gehandelt hat, weil ihre 
Behandlung als Nichtsteuerpflichtige nicht zu größeren Wettbewerbsverzerrungen führt. Dies ist jedoch ebenfalls 
unionsrechtlich nicht zweifelsfrei.
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a) Rechtsgrundlage ist § 2 Abs. 3 UStG alte Fassung --a.F.-- (§ 27 Abs. 22 und 22a UStG); in den Streitjahren findet 
(der mit Art. 13 MwStSystRL weitgehend übereinstimmende) § 2b Abs. 1 UStG noch keine Anwendung (§ 27 Abs. 22 
Satz 2 UStG).
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b) Jedoch war auch im Rahmen einer unionsrechtskonformen Auslegung des § 2 Abs. 3 UStG a.F. --ungeachtet seines 
erheblich von Art. 13 MwStSystRL abweichenden Wortlauts-- eine juristische Person des öffentlichen Rechts nur 
dann Unternehmerin, wenn sie eine wirtschaftliche und damit eine nachhaltige Tätigkeit zur Erbringung 
entgeltlicher Leistungen (wirtschaftliche Tätigkeit) ausübte. Handelte sie dabei auf privatrechtlicher Grundlage durch 
Vertrag, kam es auf weitere Voraussetzungen nicht an. Erfolgte ihre Tätigkeit dagegen auf öffentlich-rechtlicher 
Grundlage, war sie nur Unternehmerin, wenn ihre Behandlung als Nichtunternehmerin zu größeren 
Wettbewerbsverzerrungen geführt hätte (vgl. z.B. BFH-Urteile vom 15.04.2010 - V R 10/09, BFHE 229, 416, BStBl II 
2017, 863, Rz 14 bis 48, m.w.N. zur EuGH-Rechtsprechung; vom 03.03.2011 - V R 23/10, BFHE 233, 274, BStBl II 
2012, 74, Rz 21; vom 01.12.2011 - V R 1/11, BFHE 236, 235, BStBl II 2017, 834, Rz 15; vom 14.03.2012 - XI R 8/10, 
BFH/NV 2012, 1667, Rz 28; vom 13.02.2014 - V R 5/13, BFHE 245, 92, BStBl II 2017, 846, Rz 15; vom 03.08.2017 - 
V R 62/16, BFHE 259, 380, BStBl II 2021, 109, Rz 23).
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c) Dabei ist unionsrechtlich zweifelsfrei, dass die Klägerin i.S. des Art. 13 Abs. 1 Unterabs. 1 MwStSystRL eine 
Tätigkeit ausgeübt hat, die ihr im Rahmen der öffentlichen Gewalt obliegt (vgl. dazu EuGH-Urteile Saudacor vom 
29.10.2015 - C-174/14, EU:C:2015:733, Rz 70 ff.; Gmina Wroclaw vom 25.02.2021 - C-604/19, EU:C:2021:132, 
Rz 76 ff.). Sie wurde mit der Bereitstellung der Kureinrichtungen im Rahmen öffentlich-rechtlicher Sonderregelungen 
(§ 13 Abs. 1 StrG; § 10 Abs. 2 und 3 GemO) tätig und hat dabei ihre hoheitliche Befugnis zur Erhebung kommunaler 
Abgaben (§ 4 GemO i.V.m. §§ 2, 8 Abs. 2 und 43 KAG) ausgeübt.
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d) Dem Handeln der Klägerin als Unternehmerin steht nicht entgegen, dass sie im Zusammenhang mit ihrer 
Tätigkeit, wie unter c ausgeführt, Abgaben erhebt (Art. 13 Abs. 1 Unterabs. 1 letzter Halbsatz MwStSystRL). Die 
Steuerbarkeit der Umsätze, falls der EuGH diese in seiner Antwort auf die Frage 1 bejaht, entfällt auch nicht dadurch, 
dass die Umsätze auf Grund gesetzlicher oder behördlicher Anordnung ausgeführt werden (§ 1 Abs. 1 Nr. 1 Satz 2 
UStG).
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e) Im Revisionsverfahren kann nach den dortigen Maßstäben die Auffassung vertreten werden, dass die tatsächliche 
Würdigung des FG, die Qualifizierung der Klägerin als Nichtunternehmerin führe nicht zu größeren 
Wettbewerbsverzerrungen, revisionsrechtlich nicht zu beanstanden ist. Dies kann im Wesentlichen auf die EuGH-
Urteile Isle of Wight Council u.a. vom 16.09.2008 - C-288/07 (EU:C:2008:505), Saudacor (EU:C:2015:733, Rz 74) und 
National Roads Authority vom 19.01.2017 - C-344/15 (EU:C:2017:28, Rz 44) sowie auf das BFH-Urteil in BFHE 259, 
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380, BStBl II 2021, 109, Rz 24 und die tatsächlichen Feststellungen des FG gestützt werden. Das FG hat ausgeführt, 
dass die Leistungen der Klägerin in ihrer Gesamtheit am Ort der Klägerin nicht von privaten Anbietern erbracht 
werden könnten, da private Anbieter nicht in der Lage seien, das gleiche Bedürfnis der Kurgäste zu befriedigen. 
Selbst wenn private Anbieter (zumindest teilweise) vergleichbare Einrichtungen --wie die Klägerin-- zu Kur- und 
Erholungszwecken anbieten könnten, könnten sie hierfür keine Kurtaxe erheben, da derartige Abgaben 
ausschließlich von Trägern der öffentlichen Gewalt beschlossen und erhoben werden dürfen. Das FG hat daher den 
Wettbewerb am Ort der Klägerin untersucht, ohne die Situation in Nachbargemeinden, im Bundesland Baden-
Württemberg oder im Bundesgebiet in den Blick zu nehmen, und am Ort der Klägerin einen potentiellen Wettbewerb 
verneint. Immerhin hatte das FG nicht festgestellt, ob es z.B. in Bezug auf Nachbargemeinden zu 
Wettbewerbsverzerrungen kommen könne.


Im Rahmen der mündlichen Verhandlung hat die Klägerin nun jedoch vorgetragen, dass mit den Nachbargemeinden 
X und Y (beide Gemeinden befinden sich in ca. 10 km Entfernung von der Klägerin) ein Wettbewerb bestehe. Es 
handele sich bei diesen beiden Gemeinden ebenfalls um Kurorte, in denen die Kurleistungen allerdings von einer 
privatrechtlichen Gesellschaft mit beschränkter Haftung (GmbH) auf privatrechtlicher Grundlage erbracht würden. 
Der rechtliche Ausgangspunkt des FG, nur auf das Gemeindegebiet der Klägerin als Markt anzusehen, sei daher 
unzutreffend.
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f) Der Senat hat aufgrund dieser Einwendungen Zweifel, ob das FG bei seiner tatsächlichen Würdigung von 
zutreffenden unionsrechtlichen Rechtsgrundsätzen ausgegangen ist.
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(1) Der Streitfall ähnelt aus Sicht des vorlegenden Senats in gewisser Weise dem der Rechtssache Isle of Wight 
Council u.a. (EU:C:2008:505).
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Das Isle of Wight Council verwaltete eine Insel und erhob auf dieser Insel Parkgebühren, wofür nach Auffassung des 
Isle of Wight Council keine Mehrwertsteuer habe erhoben werden dürfen. Das erstinstanzliche britische Gericht gab 
der Klage statt, stellte einzelfallbezogen auf jede einzelne Behörde ab und verneinte für jede von ihnen, und damit 
unter anderem auch für das Isle of Wight Council, das Vorliegen größerer Wettbewerbsverzerrungen.
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Die Große Kammer des EuGH entschied hingegen, dass auf die fragliche Tätigkeit als solche abzustellen sei, ohne 
dass sie sich auf einen lokalen Markt im Besonderen beziehe. Die Mehrwertsteuerpflicht von Einrichtungen des 
öffentlichen Rechts ergebe sich aus der Ausübung einer bestimmten Tätigkeit als solcher, unabhängig davon, ob die 
betreffenden Einrichtungen auf der Ebene des lokalen Marktes, auf dem sie diese Tätigkeit ausüben, Wettbewerb 
ausgesetzt seien oder nicht (EuGH-Urteil Isle of Wight Council u.a., EU:C:2008:505, Rz 40). Dieses Ergebnis werde im 
Übrigen durch die Grundsätze der steuerlichen Neutralität und der Rechtssicherheit bestätigt (EuGH-Urteil Isle of 
Wight Council u.a., EU:C:2008:505, Rz 41). Die von den lokalen Behörden vertretene Auffassung laufe darauf hinaus, 
dass nur einige lokale Behörden der Mehrwertsteuer unterworfen würden und andere nicht, je nachdem, ob es auf 
dem jeweiligen lokalen Markt, auf dem sie tätig sind, Wettbewerbsverzerrungen gebe oder nicht, und das, obwohl 
die fragliche Dienstleistung im Wesentlichen die gleiche sei. Diese Auffassung habe somit auch zur Folge, dass es zu 
einer Ungleichbehandlung der Einrichtungen des öffentlichen Rechts untereinander komme (EuGH-Urteil Isle of 
Wight Council u.a., EU:C:2008:505, Rz 45). Würden die Wettbewerbsverzerrungen hingegen in Bezug auf die Tätigkeit 
als solche geprüft, unabhängig von den Wettbewerbsbedingungen, die auf einem bestimmten lokalen Markt 
herrschen, bleibe der Grundsatz der steuerlichen Neutralität gewahrt, da alle Einrichtungen des öffentlichen Rechts 
entweder mehrwertsteuerpflichtig seien oder nicht (EuGH-Urteil Isle of Wight Council u.a., EU:C:2008:505, Rz 46). Die 
Auffassung, die Wettbewerbsverzerrungen seien mit Blick auf jeden einzelnen der lokalen Märkte zu beurteilen, 
setze außerdem eine systematische Neubewertung auf der Grundlage oft komplexer wirtschaftlicher Analysen der 
Wettbewerbsbedingungen auf einer Vielzahl von lokalen Märkten voraus, deren Ermittlung sich als besonders 
schwierig erweisen könne, da die Grenzen dieser Märkte nicht unbedingt mit der örtlichen Zuständigkeit der lokalen 
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  Download als PDF [www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/pdf/STRE202210087?
type=1646225765]


Behörden zusammenfallen; auch könne es im Gebiet einer einzigen lokalen Behörde mehrere lokale Märkte geben 
(EuGH-Urteil Isle of Wight Council u.a., EU:C:2008:505, Rz 49). Dies könne zu zahlreichen Streitigkeiten führen 
(EuGH-Urteil Isle of Wight Council u.a., EU:C:2008:505, Rz 50). Weder die lokalen Behörden noch die privaten 
Wirtschaftsteilnehmer wären in der Lage, mit der für die Führung ihrer Geschäfte notwendigen Gewissheit 
vorherzusehen, ob die Leistung der lokalen Behörden auf einem bestimmten lokalen Markt der Mehrwertsteuer 
unterliege oder nicht. Dies berge die Gefahr einer Beeinträchtigung der Grundsätze der steuerlichen Neutralität und 
der Rechtssicherheit (EuGH-Urteil Isle of Wight Council u.a., EU:C:2008:505, Rz 51 und 52).


Diese Erwägungen des EuGH sprechen unter Umständen wie denen des Ausgangsverfahrens, in dem eine Gemeinde 
als juristische Person des öffentlichen Rechts eine Leistung auf öffentlich-rechtlicher Grundlage erbracht hat, die 
möglicherweise in Nachbargemeinden von einer GmbH als juristischer Person des Privatrechts, die im Eigentum der 
jeweiligen Gemeinde steht, auf privatrechtlicher Grundlage erbracht werden, obwohl zur Finanzierung trotzdem eine 
Kurtaxe erhoben wird, dafür, dass das FG die Prüfung größerer Wettbewerbsverzerrungen zu Unrecht auf das 
Gemeindegebiet beschränkt haben könnte.
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(2) Andererseits hat der EuGH u.a. in den Rechtssachen Götz vom 13.12.2007 - C-408/06 (EU:C:2007:789) und 
National Roads Authority (EU:C:2017:28), auf die sich das FG gestützt hat, das Vorliegen größerer 
Wettbewerbsverzerrungen in bestimmten "Monopol"-Konstellationen für ein bestimmtes Teilgebiet des jeweiligen 
Mitgliedstaats verneint, was zu unionsrechtlichen Zweifeln i.S. des Art. 267 Abs. 3 AEUV führt. Daraus ergibt sich die 
zweite Vorlagefrage.
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4. Entscheidungserheblichkeit


Beide Vorlagefragen sind entscheidungserheblich.
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a) Ist die Frage 1 zu verneinen, ist die Klage abzuweisen. Gleiches gilt, wenn nach der Antwort auf Frage 2 der 
räumlich relevante Markt nur das Gemeindegebiet ist, wie dies das FG unter Berufung auf das EuGH-Urteil National 
Roads Authority (EU:C:2017:28) sowie das BFH-Urteil in BFHE 259, 380, BStBl II 2021, 109 angenommen hat.
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b) Ist hingegen die Frage 1 zu bejahen und die Frage 2 zu verneinen, müsste der Senat den Rechtsstreit an das FG 
zurückverweisen, damit das FG die Wettbewerbsprüfung für die fragliche Tätigkeit als solche (ohne Beschränkung 
auf das Gemeindegebiet der Klägerin) vornimmt. Hinsichtlich der Hilfsbegründung des FG, dass der Klägerin der 
geltend gemachte Vorsteuerabzug auch deshalb nicht zustehe, weil der Zusammenhang zwischen den Kosten für die 
Errichtung, Unterhaltung und den Betrieb der Anlagen und der (unterstellten) wirtschaftlichen Tätigkeit (Kurbetrieb) 
fehle, müsste der Senat dem FG aufgeben, diese Prüfung unter Beachtung der Rechtsgrundsätze aus den EuGH-
Urteilen Sveda vom 22.10.2015 - C-126/14 (EU:C:2015:712), Iberdrola Inmobiliaria Real Estate Investments vom 
14.09.2017 - C-132/16 (EU:C:2017:683) und Mitteldeutsche Hartstein-Industrie vom 16.09.2020 - C-528/19 
(EU:C:2020:712) erneut vorzunehmen.
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5. Rechtsgrundlage der Anrufung, Nebenentscheidungen


Rechtsgrundlage für die Anrufung des EuGH ist Art. 267 Abs. 3 AEUV. Die Aussetzung des Verfahrens beruht auf 
§ 121 Satz 1 i.V.m. § 74 FGO.
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